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FOREWORD 


The Indian Law Institute is ‘happy to bring out this study 
on “The Law of Sedition in India’. It is a part of the pro- 
ject on “Fundamental Rights" which the Institute undertook in 
1958. 


Responsibility for the views stated in the study is that of the 
author. 


K. N. Wanchoo 
Executive Chairman 


PREFACE 


This study on “The Law of Sedition in India” has been pre- 
pared by Shri D. Gopalakrishna Sastri, at present Reader in Law, 
Andhra University, Waltair. Shri Sastri worked in the Indian Law 
Institute as a Senior Research Officer, on deputation from his Uni- 
versity, from February, 1960, to June, 1962, when he prepared this 
study, Before Shri Shastri took over, some preliminary work on 
the “Freedom of Speech & Expression" in India had been done by 
Shri S. L. Agarwal, Research Officer in the Institute. 


Shri Shastri gathered part of the materials for this study from 
the National Archives. The study was almost ready when the 
Supreme Court delivered its judgment on the constitutionality of 
S. 124A of the Indian Penal Code in Kedar Nath Singh v State of 
Bihar, A.Y.R. 1962 S.C. 955. As the study goes into the topic of 
sedition rather exhaustively, and historically, its publication has 
been considered worthwhile even after the above-mentioned decision 
of the Supreme Court. 


M. P. JAIN 


Research Dircctor 
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CHAPTER 1 
SEDITION: ITS PLACE IN INDIA 
1, DEFINITION AND PLACE OF SEDITION IN INDIAN LAW 


The word sedition is derived from the Latin seditio which means 
“a going aside.’ All separatist tendencies within a State are called 
seditious. Now the word sedition “has come to be applied to 
practises which tend to disturb internal public tranquillity by deed, 
word or writing but which do not amount to treason and are not 
accompanied by or conducive to open violence.’ 


The substance of the Indian law of sedition may be thus stated : 
Whoever by words spoken or written or by signs or by visible 
representations or otherwise by any communicable means— 


(1) brings or attempts to bring into contempt or hatred, or 
excites or attempts to excite disaffection, against the 
Government established by law in India,® or 


(2) promotes or attempts to promote feelings of enmity or 
hatred between different classes of Indian citizens‘, or 


(3) with the deliberate and malicious intention of outraging 
the religion or religious feelings of any class of Indian 
citizens insults or attempts to insult the religion or reli- 
gious beliefs of that class’ in such a manner as to endanger 
the interests of public order or prejudicial to the safety 
or security of the State, or 

(4) brings into question the territorial integrity or frontiers 
of India in a manner which is actually or likely to be pre- 
judicial to the interests of safety or security of India$, 
is guilty of the offence of sedition. 


The offence described in (1) above may be known as the poli- 





Webster’s New International Dictionary, 2nd ed. (1956). 

Encyclopaedia of Social Sciences, Vol. 13 p. 636,(1934) (1951 reprint) 
Section 124-A of the Indian Penal Code. 

Section 153-A of the Indian Penal Code. 

Section 295-A of the Indian Penal Code. 

Section 2 of the Criminal Law Amendment Act, 1961. 
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tical offence of sedition and is contained in section 124-A of the 
Indian Penal Code. That in (2) above may be known as sedition 
by class hatred and is contained in section 153-A of the Code. That 
in (3) above may be known as sedition by promoting religious in- 
sult and is contained in section 295-A of the Code. That in (4) 
above may be known ai sedition by questioning the territorial inte- 
grity or frontiers and is now provided in section 2 of the Criminal 
Law Amendment Act, 1961. The political offence of sedition is 
provided in Chapter VI of the Code dealing with offences against 
the State. The offence of provoking class hatred is to be found in 
Chapter VIII of the Code dealing with offences against public 
tranquillity. The offence of religious insult is in Chapter XV of the 
Code which purports to provide for offences relating to religion. 
Lastly, the offence of questioning the territorial integrity or frontiers 
is embodied in an altogether separate law, the Criminal Law Amend- 
ment Áct. Though the above provisions are distributed in different 
chapters and have been introduced into the Indian legal system 
at different periods, the nature and object of them all is the same, 
namely, they are all laws enacted in the interests of public order 
and their object is the protection of the safety and security of the 
State. 


Under the common law much of the above mentioned offences 
which operated through the medium of writing is, generally speak- 
ing, covered by the misdemeanour of seditious libel. 


All the provisions of the Indian law mentioned above, except 
the one in the Criminal Law Amendment Act, 1961, were enacted 
before the Constitution when freedom of speech and expression was 
not a fundamental right.” It may also be stated at the outset that 
the dimension of freedom of speech as a right is not rigid but a 
variable one depending upon time, place and circumstances. The 
content of the right depends, amongst others, upon the following 
factors: 


(1) the political situation of the times, 
(2) the economic prosperity of the society, 
(3) the audience to which the speech is addressed or amongst 


7. The problem therefore arises now of finding out to what extent those provi- 
visions satisfy the criterion of reasonableness under the Constitution, because 
to the extent that they do not satisfy that criterion they have to be adopted. 
In the case of the Criminal Law Amendment Act, the question of construction, 
not of adoption, is material. In the case of all these laws the question of 
construction to satisfy the criterion of reasonableness is material. 
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whom the writing is circulated, 


(4) extent of toleration developed by the people, and 
(5) the police force available to the State. 


In enlightened and contented times, there might arise no occasion 
for enforcement of these laws. Even when the laws are there, 
and prosecutions at times become necessary, much harm might not 
be done even if the courts acquit the accused because the courts 
generally pronounce their verdicts long after the time when the 
provocative atmosphere in which the words were spoken or published 
and which apparently justified prosecution existed. This is not to 
belittle the need for sternness in judicial enforcement of this class 
of law, for, at proper periods the public tranquillity of the com- 
munity could well be established by such stern enforcement, But 
if the period is not propitious, and if the times are such that systema- 
tic attempt is made to violate any of the laws, prosecution and punish- 
ment for violation will scarcely be effective. About the policy of the 
Indian Government regarding such stern enforcement, at the turn of 
the present century and after, in British India, when the overwhelming 
national and patriotic sentiments made the conditions unfavour- 
able for the success of such a policy, a member of the Governor- 
General's Executive Council wrote in 1910: 


“The policy of systematic prosecution seems to me, there- 
fore, to have completely failed to stop the forms of seditious 
publication which falls clearly within the description given 
in Section 124-A."* 


In recent years mass reaction to the partition of India in 1947 
brought law enforcement to the verge of breakdown when people 
behaved generally as if they were possessed of class hatred and reli- 
gious insult as a creed. Unrest in Assam in 1960 supposed to have 
started on the basis of linguistic differences, and those in Jubbalpore 
and Aligarh in 1961 considered to have had its sustenance in reli- 
gious bickerings, show how delicate is the problem of timely judicial 
sternness on the one hand and organised disorderliness on the other.* 


8. This note is made by Mr. Stuart on Jan. 14, 1910 and is found in the confi- 
dential papers of Act I of 1910 at page 6 (National Archives). 

On 3rd June, 1908, the Governor-General-in-Council issued a warning 
to the Newspapers against publication of seditious material. Upto the end 
of 1909, there were 47 press prosecutions, But the tendency in the press to 
publish such writings did not abate. 

9. Agitations of language groups in Assam in 1960, the conflicts between the 
religious groups in Jubbulpore and Aligarh in 1961 proved that the laws could 
not be put into force. Any attempt to put them into force, would have 
aggravated the feelings of the groups. 
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These phenomena, however, indicate the importance of judicial 
statesmanship in this area of the law compared to technically exact 
definitions of terms. 


Nevertheless presence of the laws on the Statute Book goes a 
long way in acting as a deterrent in normal times and certainly 
against isolated acts in the initial stages. 


2, JUSTIFICATION FOR THE LAW 
(1) Sedition as a political crime 


The offence defined in section 124-A of the Indian Penal Code 
is here called a political crime for two reasons. First, the decision 
whether or not to prosecute a person for the alleged offence is taken 
by the Government on political considerations and a court cannot 
proceed with the trial of the case except with the previous sanction 
of the State Government.” Secondly, as the offence is against 
Government established by law in India, the content of the matter 
for which prosecution may successfully be maintained varies with 
the structure of the Government for the time being. 


As the Government in the republican India is of the people and 
is in theory run according to the public opinion, it cannot be said 
that the Government is brought into contempt or hatred by the 
words uttered by a person, still less there can be any excitation of 
disaffection towards it. Therefore, it may be argued that the poli- 
tical offence of sedition has no place under the system. This argu- 
ment assumes that there is a basic agreement in regard to the form 
of government and that the ultimate interests of the members of the 
body politic for all practical purposes is identical. One may well 
be justified in making the assumptions in countries like the United 
Kingdom and Switzerland. But in vast majority of states, there 
is no such agreement. "Tradition and law-abiding instinct of the 
people largely contribute to the tranquillity in the state. But in 
states which recently became free, it is difficult to expect that these 
conditions invariably exist. On the other hand the economic 
backwardness of the countries contains roots of discontent, which in 
turn create affiliations accross the territorial lines. In all countries 
of the East, there is an awakening of the hitherto unprivileged for 
their legitimate share of political power which in itself requires 
careful handling in order to be constructive and evolutionary instead 
of developing in the opposite directions. India therefore cannot 
take the risk of dispensing with the legal weapons to counteract the 
political crime of sedition altogether. 


10, Section 196 of the Criminal Procedure Code, 1898. 
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India became free after an agitation extending over three quar- 
ters of a century against the established Government. Ideas and 
habits acquired by the people in the course of that agitation do not 
die down until the lapse of a considerable time. Ideas, very often, 
long outlive their utility and only time can bring about a change 
in the outlook of the people. An average Indian even now enter- 
tains a distrust against the government and the police force. 
The very methods by which freedom was secured are being used 
against the present Government by the language, political and other 
groups in pressing forward their claims. 


The Press Commission of India recommended™ in 1954 that 
section 124-A of the Code should be repealed and that a new section 
121-B should be enacted making punishable ‘‘expressions 
which incite persons to alter by violence the system of Government 
with or without foreign said". Such expressions fall short of 
waging war" against the Government and their use is not 
an offence under the provisions of the Code other than the section 
proposed to be repealed. This recommendation follows part of 
Art. 2, clause (b) of the Geneva Draft Covenant of the United 
Nations Conference. 4 But this does not cover that part of the draft 
Covenant which restricts freedom of speech when it is likely to 
promote disorder. 


When it is suggested that sedition as an offence may be retained, 


it is never meant that a person should be made punishable for mere 
words spoken or written however unfair they may be. But when 
the words used are tantamount to conduct leading to disorder, it 
cannot be argued that a person’s legitimate freedom of speech is 
abridged. There is no doubt that words are as good as actions 
under certain circumstances. It is only when the words assume 
the character of actions, that persons uttering them may be punished 
for sedition in Republican India. 


The object of inciting people is to make them commit crime. 
Therefore it may be argued that the person inciting may be punished 
11. Report of the Press Commission Part I, p. 403 (1954). 

12. Ibid. 

13. See section 121 of the Indian Penal Code. 

14. Itsays: Freedom of speech in particular carries with it duties and respon- 
sibilities and may therefore be subject to necessary penalties, liabilities and 
restrictions clearly defined by law, but only with regard to: 


(a)... 
(b) Expressions which incite persons to alter by violence the system of 
government or which promote disorder.” 
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for abetment of the crime attempted or incited and that the provi- 
sion for the political crime of sedition making illegal conduct punish- 
able is superfluous. This statement is not wholly correct. It 
defies the wit of man! to exhaustively define the ways by which 
seditious activities may be carried on. Sometimes they may involve 
a call for the people to commit offences and at other times they may 
not. It is a fact that by saying “Brutus is an honourable man," 
people were excited to commit misdeeds. In the post-Constitution 
period in India several cases have arisen, where attempts were 
made to infuriate people by irresponsible statements. No crime 
can be said to have been committed by uttering any of them. Never- 
theless such statements are harmful and it is desirable to put a stop 
to their spreading. 


No state can be expected to concede freedom to those who pro- 
fess to put an end to it by availing of that freedom. In that case, 
there is also no point in waiting until an overt act is done towards 
the commission of the crime when their cherished aim is to destroy 
that freedom itself. 


In the comparatively tranquil times of 1870 the occurrence of 
a disturbance which had political significance opened the eyes of the 
then Indian Government to the lacuna in the laws of India in the 
matter of legislative provisions to take care of public disturbances 
of the type illustrated by section 124-A of the Indian Penal Code. 





16. Sir Lawrence Jenkins is said to have made a statement to this effect. See, 
the official papers of Act I of 1910. 


16. In State of Bihar v. Shailabala Devi, A.I.R. 1962 S.C. 329, 332, the appellant 
wrote: 

“Labourers, raise now the cry of revolution. The heavens will tremble, 
the Universe will shake and the flames of revolution will burst forth from 
land and water. You who have been the object of exploitation, now dance 
the fearful dance of destruction on this earth, truly, labourers, Only total 
destruction will create a new world order and that this will bring happiness 
to the whole world.” 

In Kedarnath Singh v. State of Bihar, A.I.R. 1962 S.C. 955 the speech 
in respect of which one of the prosecutions in question was filed was as 
follows : 

“The Forward Communist Party does not believe in the doctrine of 
vote itself. The party had always been believing in revolution and does 
so even at present. We believe in that revolution, which will come and 
in the flames of which the capitalists, zamindars and the Congress, leaders 
of India, who have made it their profession to loot the country, will be re- 
duced to ashes and on their ashes will be established a Government of the 
poor and the down-trodden people of India.” 


SEDITION: ITS PLACE IN INDIA 7 


To dispense with it in the more troublesome times of the present 
day seems to be not well advised. When the section was supposed 
to be unconstitutional before the First Amendment to the Consti- 
tution the courts felt uneasy on the score that incitements to com- 
mit offences by newspaper articles could not be penalised.” One 
of the reasons for replacing Art. 19(2) in 1951 is to get over this 
situation.  Recomméndation to repeal section 124-A of the 
Penal Code does not therefore seem to be appropriate at the present 
time. 


Australia" Canada," France," Gold Coast, the United 
Kingdom” and the United States" have laws similar to the poli- 
tical crime of sedition in India. To retain such a law cannot be 
considered a sign of a reactionary legal system. 


(2) Justification for making the provocation of class haired and class enmity 
a crime 


No individual has the freedom to provoke class war. Not 
only is class enmity and hatred destructive of political harmony but 
it also leads to tension and disorder in the community. In the caste- 


17. [n re Bharati Press, A.I.R. 1951 Patna 12,21, Sarjoo Prasad J. said: 
“I am compelled to observe that from the above discussions of the 
Supreme Court, it follows logically that if a person were to go on inciting 
murder or other cognizable offences either through the press or by word 
of mouth, he would be free to do so with impunity in as much as he would 
claim the privilege of exercising his fundamental right of freedom of speech 
and expression. I cannot with equanimity contemplate such an anamo- 
lous situation but the conclusions appears to be unavoidable. . . .” 
18. See Statemznt of Objects and Reasons to Bill No. 48 of 1951 introduced in 
the Provisional Parliament on May 12, 1951. Sce Gazette of India 1951, Pt. 
II, Sec. 2, p. 357. 
19. Barry, Patan and Sawer, An Introduction to the Criminal Law in Australia, 90 
(1948). 
20. Sec. 134 of the Criminal Code of Canada. cf. Lewis Whatson, 4 Manual of 
Canadian Criminal Law, 43 Ist ed. (1951). 
Sedition is classified to be an offence against public order. Sec. 60-62 Criminal 
Code of Canada, 1954 (Revised), 
Snow, Griminal Code of Canada, pp. 53-55 (1955). 
21. Article 76 of the Penal Code. See Frede Castberg, Freedom of Speech in the West, 
52 (1960). 
22. Sec. 326 of the Criminal Code (1936 Revision). It is extracted in [1940] A.C. 
at 237. 
23. See Kenny, Outlines of Criminal Law, 17th. ed. pp. 376-78 (1958). 
24. Burdick, The Law of Crimes: Insurrection and Sedition, paragraph 246 (1946); 
Perkins, Cases and Materials on Criminal Law and Procedure, 260, 2nd ed. (1959). 
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ridden and communal background, it is not difficult to provoke 
people to disorder. Not only that the law relating to class hatred 
was not sufficient to deal with the new situation, it was found 
necessary to tighten the law and the Parliament has enacted a law. 


In the earlier times, State consisted of a number of groups and 
there was no direct link between the State and the individual. 
Loyalties were then tribal; now they are national. 


For successful functioning, the State has to effectively main- 
tain direct relation with the individual and the group loyalties 
should be disregarded to the maximum possible extent. As law 
and public opinion influence each other, the penal law of class hatred 
may be so used as to reduce the evil effects of group loyalties 
to a minimum. 


(3) Justification for making religious insult a crime 


Religious insult is the result of intolerance. ‘This again leads 
to class hatred, but the classes involved are those grouped on the 
basis of religion. India was divided on religious basis and the 
mass migration that followed partition was the greatest that ever 
occurred in the world history. The miseries suffered by individuals 
cannot be forgotten for a very long time to come. The State is 
justified in taking firm measures against any provocation of a reli- 
gious kind so that there may not be a relapse to the pernicious ideas 
and the same do not spread to a wider exteiit. 


(4) Justification for making the questioning of the territorial integrity of 
India a crime 


Prima facie it would be a suspicious act on the part of an Indian 
citizen to controvert the correctness of the official version of his 
national frontiers, Its propensity for mischief becomes apparent 
if this disbelief is directed to areas which a neighbouring power 
claims as her own. The urgency for curbing such tendency becomes 
imminent when the situation between a neighbouring power and 
India becomes tense. In such situations a State is justified in 
punishing a person for a publication of rumour or report having such 
evil consequences. The Criminal Law Amendment Act, 1961 of 
India has to be viewed in this background. 


25. Act 41 of 1961. 


CHAPTER II 
HISTORICAL CONSIDERATIONS 
1. THE ENGLISH LAW AND ITS INTRODUCTION INTO INDIA 


(i) The English Law 


In England a person is punishable for the publication of written 
or spoken word under three different laws. They are the Statute 
of Treason passed in the time of Edward III, the Treason-Felony 
Act of 1848 and the Common Law of Seditious Libel. 


To compass or imagine the King’s death is treason under the 
Statute of Edward III) This apparently attempts to make a 
person liable for what passes through his mind. Thought can be 
established only by an overt act. An overt act is, therefore, an 
evidence of the intention. “To put the King in circumstances in 
which, according to the ordinary experience of mankind his life 
would be in danger" was considered sufficient to compass the King's 
death.! To say that the King could be deposed by Parliament and 
to incite people to sedition or rebellion were considered to be. 
overt acts, These principles were sought to be applied against socie- 
ties agitating for political reform in the last part of the eighteenth 
century.) An act of 1795 made an overt act itself sufficient to estab- 
lish the offence. Treason-Felony Act, 1848,5 made certain acts 
felonies, which were until that time punishable as treason. 


The common law of seditious libel as settled in the latter part 
of the eighteenth century may be said to constitute "any written 
censure upon public men for their conduct as such, or upon the laws, 
or upon the insitutions of the country."* Lord Holt, in his charge 

to the Jury in R. v. Tutchin,” said :* 


l. Treason Act, 1351 25 Edw. III Stat. 5 C.2. 

2. Holdsworth, History of the English Law, Vol. III pp. 317-18. 

3. Id., p. 318. See R.V. Thomas Paine, 22 St. Tr. 357 (1792). 

4. Treason Act, 1795 (36 Geo. 3.C.7) This Act dealt with evidence and so the 
three laws given above are the only ones under which punishment is given. 

5. 11 & 12 Vict. C.12. 

6. Stephen, History of the Criminal Law of England, Vol. II, 348 (1883). 

7. 14 St. Tr. 1095. 

8. Id., at p. 1128, 
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"If people should not be called to account for possessing the 
people with an ill opinion of the government, no government 
can subsist. For it is very necessary for all governments that 
the people should have a good opinion of it. And nothing can 
be worse to any Government, than to endeavour to procure 
animosities, as to the management of it; this has always been 
looked upon’as a crime, and no government can be safe without 
it be punished.” 


In substance, seditious libel was the publication of any written 
matter defamatory of the Government. Freedom of the press existed 
at the sufferance of the Government. 


In procedure, the function of the jury was only to pronounce 
upon the fact of publication alleged to be made by the accused. It 
was for the judge to decide whether or not the matter was seditious.* 
An inference to be drawn from the facts is a question of law. As it 
was the function of the judge to decide questions of law, it was 
supposed that the judge alone could determine whether the matter 
was seditious. 

The law in England thereafter has undergone two changes. 
The first took place under Fox’s Libel Act, 1792.% Therefore the 
composite question, covering both the fact of publication and the 
guilt of the accused, was to be submitted to the verdict of the Jury. 
The conviction for the crime thus came to depend upon popular 
condemnation. The second was a change in the approach to the 
content of the law. The law of seditious libel was considered to 
take care of public disturbances which had certain tendencies more 
than the personal regulation of the reigning monarch. This was 
perhaps an inevitable concomitant of the electoral reform of 
1832. However, after that date, the gist of the offence was considered 
to be the tendency of the publication to cause public disturbance 
and prosecutions for seditious libel became pare." The trend in 
this direction may be seen even in 1837.7 The law was definitely 
settled in Reg. v. Sullivan. Fitzgerald, J. in his summing up to the 
jury in that case said; 

79. Den d 9 Amps cus, $1 St. Tr, 84. 
10. 32 Geo. III C.6v. 


li. See Stephen, History of the Criminal Law of England, Vol. II, p. 299 and Holds- 
worth, History of the English Law, Vol. VIII, p. 338. 


12. See Littledale J.'s summing up to the Jury in Reg. v. Collins, 9 Car. & P. 450: 
173 E.R. 910, 912. 


18, (1869) 11 Cox C. C. 44. 
M. Ibid, p. &4. 
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“Sedition . .. embraces all those practices whether by word, 
deed, or writing, which are calculated to disturb the public 
tranquillity of the State and lead ignorant persons to subvert 
the Government. The objects of sedition generally are to 
induce discontent and insurrection, to stir up opposition to 
the government and to bring the administration of justice into 
contempt, and the very tendency of sedition is to invite the peo- 
ple to insurrection and rebellion. Sedition has been described 
as disloyalty in action, and the law considers as sedition all those 
practices which have for their object to excite discontent or dis- 
affection, to create public disturbances or to lead to civil war, 
to bring into hatred or contempt the sovereign and government, 
the laws or the constitution of the realm and generally all 
endeavours to promote public disorder.” 


Nothing short of incitement to disorder is an offence at the pre- 
sent time. Exciting ill-will between different classes of the King’s sub- 
jects is one way of incitement to disorder.’ If the law of seditious 
libel were now to be restated, then it has to be done with reference 
tothe tendency of the publication and not with reference to the 
supposed intention of the person publishing it.’ 


(it) The Introduction of the English Law of Sedition into India 


When a flourishing trade and fortunes of war attracted a large 
number of English people to India who were, generally speaking, 
concentrated in the three towns known as the Presidency 
Towns of Calcutta, Bombay and Madras, it was a natural conse- 
sequence of that historical setting that this English population 
sought and got the privilege to be governed by their own laws. 
Just as those settlements gradually over a period of about two 
centuries (1600-1800) got established, the factual process of the in- 
troduction of English law into those settlements also was a gradual 
and imperceptible process. It was only when the administration of 
English law in the English settlements in India began to affect life 
and liberty and title to lands and succession, that controversies 
arose around some very crucial points governing the subject. The 
exact date of the introduction of the Common law into India, its 
content (whether custom, statute and case-law) and the continuing 
validity in India of laws statutorily amended in England were pes- 
haps the three foremost questions in this regard. 





15. Sce the definition of sedition in Russel, The Law of Crimes , 87 (9th ed.). 
16. Stephen, History of the Criminal Law of England, Vol. 1I, p. 362. 
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The result of the controversy is this. Although the extent to 
which the English law applied in India could not be definitely 
ascertained, the press in the Presidency Towns was subjected to the 
stringent restrictions of the early English Law and did not have the 
benefit of the later statutory and judicial liberalisation in England. 


2. DOUBT AS TO THE COMPETENCE OF INDIAN LEGISLATURE 
TO ENACT A LAW OF SEDITION 


The Legislature constituted under the Charter Act of 1833 was 
charged with the task of enacting a criminal law for India. With 
this object in view, a Law Commission was appointed in which 
MaCaulay was one of the members. The Commission doubted the com- 
petence of the Indian Legislature to enact a generallaw ofsedition." 
Therefore, they suggested that the Imperial Parliament should take 
upon itself the task of enacting such law applicable to the whole 
Empire.” One of the restrictions to which the legislature was sub- 
jected to was contained in section 43 of the Charter Act, 1833. 
It said: 

“The Governor-General-in-Council shall not have the power 

of making any law or regulation which shall in any way affect 

the prerogative of the Crown, and the authority of the Parlia- 
ment, and the Constitution or the rights of the said Company, 
or any part of the unwritten laws or Constitution of the United 

Kingdom of Great Britain and Ireland, whereon may depend 

in any degree the allegiance of any person to the Crown of the 

United Kingdom, or the sovereignty or Dominion of the said 

Crown over any part of the said territories." 


In view of the above provision, the Law Commissioners thought 
that punishment under the English law affecting the prerogative of 
the Crown could not be reduced by the Indian Legislature. There 
is a close connection between the right of the sovereign to exact 
allegiance and the penal sanction of a law affecting allegiance. 
Therefore, they argued, the Parliament which withheld the one must 
also have withheld the other. 


But the Law Commissioners proposed a section making excita- 
tion of feelings of disaffection against the Government established 
by law in the territories of the East India Company criminal. This 
they proposed in section 113 of the Draft Penal Code. It said: 


17. Note C appended to the Draft Penal Code. 
18 Ibid. l 
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“Whoever, by words, either spoken or intended to be read, or 
by signs, or by visible representations, attempts to incite feel- 
ings of disaffection to the Government established by law in 
the territories of the East India Company, among any class of 
people who live under that Government, shall be punished with 
banishment for life or for any term from the territories of the 
East India Company, to which fine may be added, or with 
simple imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine. 


Explanation: Such a disapprobation of the measures of the 
Government as is compatible with a disposition to render obe- 
dience to the lawful authority of the Government against un- 
lawful attempts to subvert or resist is not disaffection. There- 
fore the making of comments on the measures of the Govern- 
ment, with the intention of exciting only this species of dis- 
approbation is not an offence within this clause." 


This section did not attempt to penalise any conduct against 
the Queen and the British Government. Even after the enactment 
of this section, the English Law of Treason and Seditious Libel 
would have continued to be in force in the Presidency Towns. 


3. PROBABLE REASONS FOR NOT ENACTING A SEC- 
TION IN TERMS OF THE SUGGESTION OF THE LAW COM- 
MISSION 


For some unaccountable reasons, the section was omitted when 
the Penal Code was enacted in 1860. Three possible reasons there- 
for may be visualised. Sir Barnes Peacock thought that the 
omission was either due to forgetfulness or mistake and that it should 
have taken place after it was passed by the Committee of the House. 
This seems to be improbable after such discussion as was said to have 
taken place,” the criticisms it evoked," the amendments proposed 
to the section? and the controversies involved.™* 


19. Sir Barnes Peacock was the Chief Justice of the Supreme Court at Calcutta. 
He was also a member of the Governor-General’s Council. For the most 
part of the proceedings of the Council in the course of the passing of the Penal 
Code, he presided over the House. This observation was made by him in 
his letter to Sir Henry Maine dated June 7, 1869. 

20. See the letter referred to above. 

21. Norton's and Huddlestan’s criticisms to be found in the second Report of the 
Law Commissioners on the Penal Code. 

22. See Bethune’s Amendments recited in the above said letter of Sir Barnes 
Peacock. 


28. See Note C of the Draft Penal Code (1837). 
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Mr. Natarajan in The History of Indian Journalism which is 
adopted as Part II of their Report by the Indian Press Commission 
said" that it should have been omitted on the advice of Lord 
Canning on the ground that it was a restriction on freedom of speech. 
No such reference may be found in the extracts of the eproceedings 
of the Governor-General-in-Council now available. When the dis- 
cussions on the Penal Code Bill were taking place, for the most 
part, Sir Barnes Peacock presided over the meetings of the House 
and Lord Canning was absent. In view of the remarks he made on 
the Press Bill at the time of passing the Press Bill, 1857, it is not also 
probable that Lord Canning should have given the advice attri- 
buted to him above. 


Reasons given by the Law Commissioners for the disability of 
the Council of India to enact a law of sedition required reconsidera- 
tion after the transfer of power in 1858, when the Crown assumed 
direct administration of the Indian territories. Although transfer 
of power took place, no substantial change was made in the formal 
provisions for administration of the Government of India and in 
particular section 43 of the Charter Act, 1833, already extracted, 
was still in force. Therefore the Council should have been un- 
decided as to whether or not it had the competence to enact a law 
of sedition. This seems to be the more probable reason for 
the omission. 


4. ENACTMENT OF SECTION 124-A IN THE PENAL CODE AND 
ITS REVISION 


The omission was unnoticed until 1869. When Wahabi cons- 
piracy case was going on and Jehad was preached by a section of the 
population against another, the Government of India noticed the 
omission. Eventually a Bill was drafted on the lines of section 113 
of the Draft Code. It was piloted by Stephen and was passed as 
section 124-A of the Penal Code as part of the Act XXVII of 1870. 
It reads as follows: 


“Whoever by words, either spoken or intended to be read, or 
by signs, or by visible representations, or otherwise, excites or 


24. Hesaid: "When the Indian Penal Code drawn up by Lord MaCauly came 
up for final adoption in 1860, Lord Canning suggested the omission of the 
section on the ground that it may be taken as an attack on the liberty of the 
Press, and when the Indian Penal Code was adopted in 1860 (Act XLV) the 
section was omitted." History of Journalism in India, p. 69. 

25. Government of India Act, 1858. 
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attempts to excite feelings of disaffection against the Govern- 
ment established by law in British India, shall be punished 
with transportation for life or for any term, to which fine may 
be added, or with imprisonment for any term, to which fine 
may be added, or with imprisonment for a term which may 
extend to three years. to. which fine may be added, or with 
fine. 


Explanation: Such a disapprobation of the measures of the 
Government as is compatible with a disposition to render 
obeidence to the lawful authority of the Government, and to 
support the lawful authority of the Government against un- 
lawful attempt to subvert or resist that authority, is not dis- 
affection. "Therefore making of comments on the measures 
of the Government, with the intention of exciting only this 
species of disapprobation is not an offence within the section." 


Again it may be noted that the section did not penalise conduct 
against the Queen or the British rule generally. The restrictions 
on the legislative competence of the Governor-General-in-Council 
in 1870 were the same as those existed in 1833, whereunder the 
Law Commissioners expressed a doubt on the validity of a law 
against sedition, if enacted by the Council of India. 


Any provision wider than the one enacted was liable to objection 
for two reasons. First, the extent to which section 43 of the 
Charter Act operated as a fetter on the powers of the Council was 
not known.” Secondly, doubts were cast on the competence of a 
subordinate legislature to enact laws opposed to great constitutional 
documents like the Magna Carta”. 


It was generally believed that the explanation did cut down the 
meaning of the section. Strachey J. in Qyeen-Empress v. Bal 
Gangadhar Tilak,” interpreted it as an exception. The Judicial 
Committee accorded its approval to the interpretation so placed.” 


26. The meaning of the section was never fully determined. For reasons for the 
uncertainty see Gavernment of India by Sir Courtney llbert, 3rd ed. (1915) 
p. 235, Cf. also Note C attached to the Dreft Penal Code. 

27. Per Norman J. In re Ameer Khan (1970-71) 6 Beng. L.R. 392. 

28. Sce the opinion of Sir Barnes Peacock in his letter to Maine dated 7th June, 
1869. 

29. (1898) LL.R.XXII Bom. 112. 

30, (1898) LL.R.XXII Bom. 528. 
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At that time, the Government of India were considering a proposal to 
amend the section and also to invest the Magistrates with a juris- 
diction to try cases of minor importance." But in view of the 
interpretation placed by the courts, they dropped the proposal to 
amend the section. But the Secretary of State suggested that it 
would be better te amend the section and invest the Magistrates 
with jurisdiction. Accordingly section 124-A was re-enacted by 
the Act IV of 1898. It was adapted from time to time.” It now 
reads as follows: 


."Whoever by words, either spoken or written, or by signs or 
visible representations or otherwise, brings or attempts to bring 
into hatred or contempt, or excites or attempts to excite dis- 
affection towards the Government established by law in India 
shall be punished with transportation for life or any shorter 
term to which fine may be added, or with imprisonment which 
may extend to three years, to which fine may be added, or with 
fine." 


Explanation 1: The expression ‘‘disaffection”’ includes disloyalty 
and all feelings of enmity. 


Explanation 2: Comments expressing disapprobation of the 
measures of the Government with a view to obtain their altera- 
tion by lawful means, without exciting or attempting to excite 
hatred, contempt or disaffection, do not constitute an offence 
under this section.” 


Marginal note to the section described the offence as sedition and 
before the Constitution the acts mentioned therein were punish- 
able whether directed against the Queen or the Government estab- 
lished by law. Noticeable omission from the draft suggested by 


31, The offence of section 124-A was triable only by a Sessions Court. 
32. Judicial No. 44A dated the 16th December, 1897, from the India Office to 
the Governor-General-in-Council paragraph 3 states: 

“Your Government, however, admits that the Section is somewhat 
intricate, perplexing, and that its meaning might be elucidated by better 
drafting. I also observe that one of your proposals is that cases of slight 
importance, falling or supposed to fall within its provisions, shall be tried 
by tribunals possessing less skill and experience than a High Court or Court 
of Session. It is therefore desirable that the definitions of the offence should 
be made as simple and clear as possible, and I have come to the conclusion 
that the section should be revised and this being so, it seems better to make 
necessary alterations simultaneously with the change of jurisdiction.” 

33. Adaptation of Laws Orders 1937, 1948, and 1950, 
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Secretary of State** was the clause penalising promotion of feelings 
of hatred or ill-will between different classes of Indian subjects. But 
it was enacted into section 153-A of the Penal Code by the Act 
IV of 1898. The proposal to invest the Magistrates with juris- 
diction to try minor cases of sedition was dropped when the Criminal 
Procedure Code was revised in 1898.55 


5, CLASS HATRED AS A CRIME 


Creating class hatred as a crime necessarily involved three kinds 
of policy considerations : 


(1) As the British Government accepted the policy of proselyt- 
ism and constituted ecclesiastical department of the Government 
of India,™ legislation could not unduly interfere with the work 
of the Missionaries. Unless a person was made to hate his religion, 
the Missionaries argued," conversion to another religion could not 
take place. This kind of hatred should not fall within the purview 
of the criminal law. 


(2) After the seventies of the ninteenth century, the feelings 
between the Europeans and the Natives particularly in the Presi- 
dency Towns were tense. The Administrators generally thought 
that the Anglo-Indian papers were addressed to an enlightened 
section of the people, and therefore they should not be penalised, 
even if they make allegations amounting to class hatred. If the 
same allegations were to be made by vernacular newspapers, they 
should be punishable because they were addressed to an unintelli- 
gent section of the people.?? 


(3) The policy of divide and rule required that the com- 
munities within the body-politic should hate each other, but the 
hatred should not reach such an extent as to undermine law and order 


34. The Secretary of State's draft was as follows: 

“Whoever by words either spoken or intended to be read, or by signs, 
or visible representations or otherwise, excites or attempts to excite hatred, 
contempt, or disaffection towards the Queen or the Government, or 
promote feelings of illwill between different classes of the Queen's. subjects, shall 
be punished with transportation for life, and for any term to which fine 
may be added or with imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine . (emphasis added). 

35. Act V of 1898. See sec. 196. 
36. Charter Act, 1813. 


37. See the Second Report of the Law Commission on the Penal Code in the 
Chapter dealing with offences against religion. 


38. This was the policy underlying the enactment of the Vernacular Press Act, 1878, 


18 LAW OF SEDITION IN INDIA 


within the State which the Government in its own interest should 
protect. Under the Vernacular Press Act, 1878, attempt for the first 
time was made to forfeit the publication, or the press itself, or any 
security demanded to be deposited for printing matter in the ver- 
nacular press, if the matter was likely to provoke class hatred. The 
act was repealed.in 1882. 


Suggesting a revision of section 124-A in 1897, the Secretary 
of State wrote that the offence of class hatred might be made punish- 
able under the section itself by inclusion of suitable words. He 
said :* 


“By the second addition the same penalty is assigned for stirring 
up racial and class animosity. This is treated in English Law 
as a species of seditious libel, and may appropriately be dealt 
with in section under consideration. Its insertion there will 
effectively attain one of the principal directives which Your 
Excellency’s Government has in view.” 


On the recommendation of the Select Committee sedition 
as a political offence and the same as class hatred were separated 
and enacted into sections 124-A and 153-A of the Penal Code res- 
pectivey. In England, reasons for both kinds being punishable 
under seditious libel are historical, it said. In India, in its view, 
they should be enacted at appropriate places. But the true reason 
seems to be this. Mere attempt to excite bad feelings against the 
Government was an offence under section 124-A as interpreted in 
Tilak’s case. But the same kind of words uttered against a class 
should not be punishable as provoking class hatred. Whatever may 
be the reason, class hatred as an offence was created and enacted 
into the Code as section 153-A for the first time by Act IV of 1898. 
As adapted from time to time, in 1950, the section 153-A read as 
follows : 


“Whoever by words, either spoken or written, or by signs, or 
visible representations, or otherwise, promotes or attempts to 
promote feelings of enmity or hatred between different class 
of the citizens of India, shall be punished with imprisonment 
which may extend to two years, or with fine or with both.” 
Explanation: It does not amount to an offence within the 
meaning of this section to point out, without malicious inten- 
tion and with an honest view to their removal, matters which 


39. Judicial No. 44A from the Secretary of State to the Governor-General-in- 
Council dated the 16th December, 1897. 


40. G. K. Roy, Law Relating to Press and Sedition,. pp 12-13 (1915). 
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are producing, or have a tendency to produce, feelings of en- 
mity or hatred between different classes of the citizens of India.” 


The above explanation was added during the discussion of the 


Bill in the Council. 


In the post-Constitution period, tendency to accentuate the 


differences between groups and communities within India was found 
to be on the ascent.*' To put an end to this tendency, the National 
Integration Committee suggested that section 153-A of the Code 
should be suitably amended.** By Act XLI of 1961, the section is 
replaced. It reads as follows: 


*Whoever— 


(a) by words, either spoken or written, or by signs or by visible 
representations or otherwise, promotes, or attempts to pro- 
mote, on grounds of religion, race, language, caste or 
community or any other ground whatsoever, feelings of 
enmity or hatred between different religious, racial or 
language groups or castes or communities, or 


(b) Commits any act which is prejudicial to the maintenance of 
harmony between different religious, racial or language 
groups or castes or communities and which disturbs or is 
likely to distrust the public tranquillity, shall be punished 
with imprisonment which may extend to three years, or 
with fine or with both." 


The main differences between the present and the repealed pro- 


visions are: 


l. 
2. 


4. 


4l. 


42. 


The explanation to the section is now omitted. 
Punishment for the offence is enhanced. 


Formerly, promoting or attempting to promote feelings of hatred 
or enmity between different classes of citizens was punishable. 
Now promoting or attempting to promote feelings of enmity 
or hatred between different religious, racial or language groups 
or castes or communities is punishable. It is significant that the 
language of the amended section does not contain the qualify- 
ing words ''of citizens", in mentioning several groups. 


Any act done by a person which is prejudicial to the mainten- 
ance of harmony between castes, communities or racial or langu- 


See Lok Sabha Debates, Vol. LVII Col. 5884. 
Ibid. 
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age groups and is disturbing to the public tranquility is punish- 
able. 


6. RELIGIOUS INSULT AS A CRIME 


Provisions of section 153-A and of section 295-A of the Penal 
Code may oyerlap.*? Section 295A was added by Act XXV of 
1927.5 The immediate reason for the enactment was the deci- 
sion of the Lahore High Court in Raj Paul v. Emperor." In that 
case the pamphlet in question contained a scurrilous satire on the 
founder of Islam. It was held that section 153-A made criminal 
attacks againt a community as it existed but was not intended to 
stop polemics against deceased religious leaders. This view of the 
law was questionable.** Nevertheless, to place the matter beyond 
any doubt section 295-A of the Code was enacted. It was adapted 
from time to time. 


As part of the scheme of tightening up the law against class 
hatred and thus to reduce animosity between classes, Act XLI of 
1961 amended section 295-A." Two changes affected by the 
amendment are: 


(1) The means by which the crime may be committed are 
enlarged, and 


(2) Maximum punishment for the offence is enhanced. 


The section now reads as follows: 


“Whoever with deliberate and malicious intention of outraging 
the religious feelings of any class of citizens of India, by words, 
either spoken or written or by visible representations or other- 
wise insults or attempts to insult the religion or religious be- 
liefs of that class, shall be punished with imprisonment of either 
description for a term which may be extend to three years, or 
with fine, or with both. 


43. Gour, The Penal Law of India, Vol, I, 739 (7th ed, 1961) 

44, The Criminal Law Amendment Act, 1927 

46. A. I. R. 1927 Lahore 590. 

16. In Devi Sharan Sharma v. Emperor, A. I. R. 1927 Lahore 594, Broadway and 
Skemp JJ., said, “the writing of scurrilous and foul attack on such a religious 
leader would prima facie fall under the said section.” But they have not re- 
ferred to the earlier decision. In Kali Charan Sharma v. Emperor, A. I.R. 1927 
All. 654, the Allahabad High Court dissented from the decision in A. I. R. 
1927 Lahore 590 and held that an attack on a religious leader in pursuance 
of propaganda would certainly promote feelings of hatred and enmity be- 
tween classes. 


47. The Penal Code Amendment Act, 1961. 
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CHAPTER III 


INTERPRETATION OF THE SEDITION LAWS: PRE- 


CONSTITUTION PERIOD 


THE POLITICAL CRIME OF SEDITION 


Interpretation of section 124-A may conveniently be dealt 


with under two heads. They are: 


(a) under Act XXVII of 1870, and 
(b) under Act IV of 1898. 


(a) Under Act XXVII of 1870 


It was supposed that the general words in the body of the section 


were qualified by the words contained in the explanation. The 
result was that a person was not liable under the section, so long as 
the publication in question could not be said to be incompatible 
with a disposition to render obedience to the lawful authority. In 
the course of discussions on the Vernacular Press Bill, 1878, the 
Governor-General said :! 


“The explanation of ‘disaffection’ may be taken to explain 
away almost any incitement to disaffection that is not followed 
by actual rebellion; so that the probability of securing a con- 
viction would always be doubtful." 


This construction was quite in accordance with what Stephen? 


said in moving for leave to introduce the Bill inthe Council. He 
said :? 


t2 


“Nothing could be further from the wish of the Government 
of India than to check, in the last degree, any criticism of their 
measures, howsoever hostile, nay, howsoever  disingenious, 
unfair, and ill-informed it might be. So long as the writer or 
speaker neither directly or indirectly suggested or intended to 
produce the use of force, he did not fall within the Section." 


The abstracts from the proceedings of the Governor-General’s Council dated 
14th March, 1878. 


Stephen was the legal member of the Governor-Gencral's Council at the time 
of the passing of the Bill which finally became Act XXVII of 1870. 

Supplement to the Gazette of India, August 6, 1870, p. 1020; The abstracts 
of the proceedings of the Governor-General’s Council in India, 1870, p.374. 
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The Government thought^ that it was the correct interpreta- 
tion of the section. The Government were hesitant to enforce the 
section for two reasons. First, as the interpretation that might be 
placed by the courts was not clear, failure to obtain conviction 
might aggravate the position. Secondly, however the section was 
interpreted, native jurors would not be in a mood to convict in such 
cases.© Therefore, they were hesitant to initiate a prosecution. 
Hobhouse suggested’ that the possibility of an adverse judicial deci- 
sion in a case in which the Government were convinced that con- 
viction should be awarded need not deter them from initiating a 
prosecution. 1f such a case resulted in an acquittal, it would bean 
appropriate occasion for proposing amendment to the law, he said.* 


An attempt for the first time was made to apply section 
124-A of the Penal Code in the case Empress v. Jogendra 
Chunder Bose? In that case, proprietor, Editor, Manager and 
Printer of a Bengali Weekly newspaper, Bangabasi, were charged 
with offences under sections 124-A and 500 of the Code” for 
the publication of certain articles in the paper. The articles alleged 
that the misery in India was due to the British Rule and that the 
rulers were needlessly interfering with the customs and the manners 
of the natives instead of ameliorating their economic condition. The 
Rulers, they said, were holding the position by their superior power. 
People were not in a position to rebel. But it could not be said that 
the people should not, if it were possible for them, rebel under the 
circumstances. That was the content of the articles in question. 
The trial was held by Patheram C.J., with a special jury of nine in 
the original jurisdiction of the Calcutta High Court. 


In the end, the prosecution did not press for a conviction on 
the charge of defamation. Indeed it was not maintainable. Defa- 
mation is lowering reputation of a person in the estimation of 
others. In this sense there could be no defamation of Government. 


4. Letter No. 23 of 1878 from the Government of India to the Secretary of State 
dated 18th April, 1878. 

5, ibd, 

. Ibid. 

7. See the Note by the Hon’ble Aurther Hobhouse, Q.C., on the Native News- 
papers in the papers printed along with the Vernacular Press Act, 1878, avail- 
able in the National Archives of India. 

8. Ibid. 

9. I. L. R. XIX Cal. 35 (1892). 

10. Sec. 499 of the Code defines defamation and sec. 500 prescribes the punish- 
ment. 
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On the question of law he held that the substance of the offence 
lay in finding the intention of the writer of the article to excite dis- 
affection against the established Government, and ‘“‘the evidence of 
the intent can only be gathered from the articles.?!! Further in the 
charge he said, “you will have to consider not only the intent 
of the person who, wrote and disseminated the articles among the 
class named, but the probable effect of the language indulged in."!? 
Explaining the meaning of the term disaffection, he said :!? 


“Whenever the prefix ‘dis’ is added to a word, the word formed 
conveys an idea the opposite to that conveyed by the word 
without the prefix. Disaffection means a feeling contrary to 
affection, in other words, dislike or hatred." 


As the jurors were not unanimous in their conclusion the Chief 
Justice was disinclined'* to accept the majority verdict and there- 
fore discharged the jury. 


The Chief Justice explained disaffection merely as an opposite 
of affection. He did not go to the length of saying that a distur- 
bance, great or small, should be produced or intended by the words 
used. 


Chronologically the second but the most important is 
the decision of the Bombay High Court reported in Empress v. Bal 
Gangadhar Tilak. The case arose on account of the publication 
of two articles, on the 15th June, 1897, in the Kesari, a Marathi 
Weekly issuing from Poona and Tilak was its Editor. Poona and 
the neighbouring areas at that time were in a disturbed condition 
due to the misery resulting from bubonic plague and famine. Within 
a week after the publication of the articles, the Golden Jubilee 
celebration of Queen Victoria was planned to take place on a 
magnificent scale. On the eve of the celebration, Rand, the 
Collector of Poona engaged in the relief operations and Lt. Ayerst, a 
European officer in the Army were murdered'® and the culprits were 
not traced. This was the background of the prosecution. 


One of the two articles in respect of which prosecution under 
section 124-A was filed was written in Marathi verse. It purported 





It, I. L. R. XIX Cal. 35, 45 (1892). 


12. Ibid. 
13. Id., 44. 
14. Id. 


16. I. L. R. XXII Bom. 112 (1898) 
16. They were murdered on July 16, 1897. 
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to be a record of impressions of Shivaji, on his wakefulness after a 
deep sleep as to the present state of the country over which he once 
ruled. The gist of the impression was that the country was 
once in a state of prosperity but it was in misery and ruin at the 
time when the impressions were given. The concluding passage 
of the impressions was as follows :!7 


“Give my compliments to my good friends, your rulers, over 
whose vast dominions the sun never sets. Tell them: ‘How 
have you forgotten that old ways of yours, when, with scales 
in hands, you used to sell (your goods) in (your) warehouses?’ 
(As) my expeditions in that direction were frequent, it was at 
that time possible (for me) to drive you back to (your own) 
country. The Hindus, however, being magnanimous by 
nature, I protected you. Have you not thus been laid under 
deep obligations ? Make, then, your subjects, who are my own 
children, happy. It will be good for (your) reputation if you 
show your gratitude now by discharging this debt (of 
obligation).” 

The other articles was concerning the reason and justification 
of Afzul Khan’s death.'* This was a record of a discussion in which 
professors of History also participated. The discussion took place 
in connection with Shivaji Day Celebrations. The substance of the 
article was that the accounts of Afzul Khan’s death given by the 
English historians was incorrect. Assuming that they were correct 
and that the general was put to death by cunning practised by 
Shivaji, persons like Shivaji should not be judged by rules of conduct 
applicable to ordinary persons. 


The trial was held by Strachey J. with a special jury of nine!’ on 
the Original Side of the Bombay High Court. As the articles in 
question were written in Marathi, two versions were prepared in 


17. I. L. R. XII Bom. 112, 115 (1898). 

18. Afzul Kban was a general of Aurangzeb. Under the orders of the Emperor, 
Afzul Khan was camping with a view to put Shivaji to death. But according 
to the English historians, Shivaji sent word to the general saying that he would 
surrender. Having thus contrived to bring the general to his camp, it was 
said that Shivaji thrust iron hooks, which he carefully concealed in his hands 
into the stomach of Afzul Khan and put him to death. The suggestion made 
by the English historians was that the general was put to death by cunning. 
Tilak and other Maharatta leaders attempted to refute the conclusion of the 
English historians. Their view was that the account of Afzul Khan’s death 
was not true. Even if it were true, ordinary standards of morality were not 
applicable to persons like Shivaji. 

19. The nine jurors consisted of six Europeans and three natives, two of them 
being Jews and one a Parsi. 
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English. One was described as a literal translation, and the other 
as a free translation. Free translation was based on inferences which 
might be drawn from the words actually used. The report now 
contains only what was considered as free translation. 


The report of the charge now available in the Bombay series of 
the Indian Law Reports is approximately one-fourth of the total 
extent of the charge.” Strachey, J. admitted in evidence other 
articles published in the Kesari at other times as showing the inten- 
tion of the accused to excite disaffection against the Government 
established by law. Thus the trial assumed a proportion not neces- 
sarily confined to determine the criminality for publication of the 
articles immediately in question. 


A preliminary question for Strachey, J. to decide was whether 
the order of the Bombay Government directing their Oriental Trans- 
lator to file prosecution against Tilak was a valid and sufficient one. 
The order did not refer to any specific article which in the 
opinion of the Government was seditious?. It only authorised 
prosecution of Tialk under section 124-A of the Penal Code. 
Strachey, J. said that it might have been better if particulars of the 
articles for the publication of which the sanction was accorded were 
mentioned, but further he could not go and hold that the sanction 
was defective. Even if this view was incorrect Strachey, J. said that 
a High Court was not bound by section 196 of the Criminal Procedure 
because it was seized of a case on commitment. The latter of the 
alternatives was not correct because section 196 laid down that no 
court should take cognizance of a case without the prior sanction 
of the Government. Court in the section includes a High Court 
as well? The former ground taken by Strachey, J. saying that 
the sanction was valid even if it did not contain a reference to the 
articles on the face of the order according sanction was not sub- 
sequently approved by the Privy Council? If it could not be 
shown either on the face of the order or by collateral evidence that 
the sanctioning authority applied its mind, the Court had no juris- 
diction to take cognizance of the offence.“ Thus there is an initial 
defect in the case. 





20. The Report is contained in I. L. R. XXII Bom. 112. The full report of the 
charge as taken by the short hand writer is available inthe National Archives 
of India. 

21. I. L. R. XXII Bom. 112, 122. 

22. In Barindra Kumar Ghosh v. Emperor, 1.L.R. XXXVII Cal. 467 (1909), the 
Calcutta High Court dissented from the view of Strachey J. 

23. Gokulchand Dwaraka Das v. King, A.1.R, 1948 P.C. 82, 84. 

24. In re Subba Rao, A. I. R. 1949 Mad. 710. 
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By a reference to the unreported portion of the charge to the 
Jury, it may be seen that the inferences from the expressions used 
in the articles as suggested by Strachey, J. are strained”. 


In regard to the interpretation of the section 124-A, in three 
respects Strachey, J. stretched the letter beyond limit. They are 
in respect of the means by which sedition may be caused, Govern- 
ment established by law and disaffection. Disaffection, whatever it 
may mean, may be excited directly or indirectly. In determining 
whether or not disaffection is intended to be excited, ordinary com- 
mon sense approach should be made. Instead of adopting this 
course, Strachey, J. interpreted the words and expressions with a 
legal acumen and a grammarian’s disposition and inferred that the 
readers must have been disaffected by Tilak’s writings or at any 
rate that it was his intention to do it. Under section 4(1) of the 
Press Act, 1910, any pamphlet containing words bringing or at- 
tempting to bring directly or indirectly by way of inference, meta- 
phor, suggestion, allusion, implication or otherwise to bring the Gov- 
ernment into contempt or hatred was liable for forfeiture. If such 
a publication was already criminal under the law, there was no need 
for the legislature to employ additional terms conveying a compre- 
hensive meaning under the Press Act, 1910. The logician’s approach 
adopted by Strachey, J., was opposed to the commonsense approach 
of the readers. 


The offence was against the ‘Government established by law’ in 
British India. Strachey, J. held the expression to mean “British 
rule and its representatives as such—the existing political system 
as distinguished from any particular set of administrators." The 
expression “‘the government established by law” had its origin in 
the draft Penal Code of 1837 when it was supposed that the legis- 
lature in India was not competent to affect anv English law  affect- 
ing the prerogative of the sovereign and it was not intended to make 
any expression used against the British rule or the sovereign penal. 


26. Strachey, J. for instance suggested that the praise of Shivaji might be a con- 
demnation of thc Dritish Rule because the British rule replaced Shivaji's in 
the Maharashtra. The common saying in the Bhagavadgita that people should 
do their duty without expecting any return, he interpreted as an appeal 
to the people to rebel against the British Power without expecting any immedi- 
ate results. But there is a contradiction in Strachey, J.’s views when he said 
that Tilak did not intend that the British rule should be replaced in any fore- 
seeable future. 


A reference to Ravana’s death in Rama’s hands according to Strachey, 
J. contained a hidden meaning about the British, who also live in an island 
as Ravana did. 
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Before Act IV of 1898, if a person was bent on deliberately defam- 
ing the British Government or the sovereign, how(hé couldvbe 
brought under section 124-A, it is difficult to sec. 


To excite or attempt to excite feelings of disaffection against 
the Government is seditious. Sir Comer Petheram in the Bangabasi 
Newspaper case said that disaffection was contrary to affection by 
which he meant to say that it was opposite of affection. Strachey, 
J. said". 


“I agree with Sir Comer Petheram in the Bangabasi case 
that disaffection means simply the absence of affec- 
tion. It means hatred, enmity, dislike, hostility, contempt, 
and every form of ill-will to the Government. ‘Disloyalty’ is 
perhaps the best general term, comprehending every possible 
form of bad feeling to the Government.” 


He further explained to the Jury that the intensity or amount 
of the feeling excited, or whether the attempt to excite was success- 
ful or not, was immaterial. It may be found by a reference to the 
unreported portion of the charge, that possibly the judge had in 
mind absence of love as disaffection. In his opinion, appreciation 
of the qualities of the Queen or the admiration of the virtues of the 
English race, were in themselves not sufficient. The learned judge 
seems to have identified affection with love and want of love with 
disaffection. The Jury convicted Tilak by a majority of six to three. 


While Sir Comer Petheram explained disaffection as contrary 
to affection, Strachey, J. explained it as mere absence of affection’. 
That he meant disaffection as mere absence of affection is clear 
from the reported as well as the unreported portions of the charge. 
Nevertheless Strachey, J. sitting on the Full Bench constituted for 
consideration of the question of granting leave to appeal to the 
Judicial Committee against the decision of the Bombay High Court 
in Tilak's case, said ;?' 


“I do not think that the word "absence" was a fortunate word 
to use, but I think you will see that taken with the context I 
meant not mere negation, but an active feeling.” 


The Full Bench held” that there was no misdirection if the 





26. I. L. R. XXII Bom. 112, 134. 
27. I. L. R. XXII Bom. 112, 148 (1898) 
28. lbid. 149. 
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charge was read in its entirety and hence leave to appeal was re- 
fused. 


The Judicial Committee declining to grant special leave to 
appeal added? that there was nothing which calls upon them to indi- 
cate any dissent or correct what was contained in the summing up, 
taking a view of the .whole. 


The incomplete report of the charge and the laconic approval 
obtained from the Judicial Committee remained as law until the 
Constitution was enacted in 1950. 


When the Judicial Committee and the Full Bench held that 
there was no misdirection on reading the charge as a whole, they 
were referring to the unexpurgated charge. They were not aware 
of the charge as reported in the Bombay series of the Indian Law 
Reports. In this sense, no court ever had any occasion to consider 
the charge in its entirety in any subsequent case. For this, if for 
no other reason, Tilak's case has to be examined afresh. 


In Queen-Empress v. Ramchandra Narayan® the Bombay High 
Court, and in Queen-Empress v. Amba Prasad, ?! the Allahabad High 
Court, gave purticular meaning to disaffection disapproving the 
meaning attributed to it as mere want of affection. But this view was 
taken? to have been overruled by the Judicial Committee in 7 ilak’s 
case. 


(b) Under Act 1V of 1898 


For sometime before the decision in 7%t/ak’s case, the Government 
of India were considering proposals to amend section 124-A. 
The decision in the Tilak’s case left nothing more to be desired by 
them. "They, therefore, dropped the proposal to amend the sec- 
tion. But they proposed to the Secretary of State that minor cases 
of sedition should be made triable by Magistrates and that this 
shoüld be brought about by a suitable amendment to the Criminal 
Procedure Code.? While approving the proposal to invest Magis- 


29. Bal Gangadhar Tilak v. Queen Empress, 1. L. R. XXII Bom. 528 ,532 (1898). 
30. I. L. R. XXII Bom. 152 (1898). 

31. I. L. R. XX All. 55 (1898). 

32. Kedarnath Singh v. State of Bihar, A. 1. R. 1962 S.C. 955. 


33. In the second schedule to the Criminal Procedure, it was shown that offences 
under Section 124-A of I.P.C. should be tried by a Court of Session. The 
suggestion of the Government of India was that the Schedule should be 
amended. 
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trates with power to try minor cases the Secretary of State suggested?* 
.that the section should be amended so that it might be more easily 
understood by judges not so much skilled as a sessions judge. He 
proposed a draft of the section and hastened the Government of 
India to see that it was enacted even in the very session in which 
the proposal was made. The present section is on the lines of the 
draft proposed by the Secretary of State and for the first time it 
made certain types of words used against the sovereign punishable. 


The Privy Council held? that the amendments to section 124-A 
by the addition of the explanations or by inclusion of hatred or con- 
tempt in the body of the section did not affect its construction as 
laid down in 7ilak's case. 


In interpreting section 4(1) of the Press Act, 1910, the langu- 
age of which was closely similar to section 124-A of the Penal 
Code?$ and section 326 of the Ciiminal Code of the Gold Coast 
as to the term ‘‘Seditious intention" contained therein, the Privy 
Council has given a strict construction to, the statutory provisions 
and has declined to read public order as the gist of these offences.? 


In 1898 thc Indian Legislature was subjected to the same res- 
trictions as in 1837 when the Law Commissioners doubted the 
competence of that body to enact a general law of sedition for India. 
Nevertheless, it was not argued in Tilak’s case that section 124-A was 
ultra vires the Indian Legislature. It is impossible to suggest that it 
did not occur to the stalwart intellects who presented the case for 
Tilak. Possibly it was not urged because, in that event, 
more stringent provisions of the English Laws applicable in the 
Presidency Towns would operate. 


What made the section valid in 1898 when in view of the Law 
Commissioners a similar section was invalid in 1837? "The powers 
of the Indian Legislature were augmented by the Indian Councils 





34. Judicial No. 44A from the India Office, London dated, the December 16, 
1897 to the Governor-General of India-in-Council. 

35. Emperor v. Sadashiv, A. I. R. 1947 P. C. 82. 

36. Annie Besant v. Advocate-General of Madras, A. Y. R. 1919 P.C. 31. 

37. Wallace Johnson v. The King, [1940] A.C. 231. 

38. Pugh presented Tilak’s case on the Original side of the Bombay High Court. 
Russel presented Tilak's case before the Full Bench constituted to consider 
the granting of a certificate for appeal to the Privy Council. On a petition 
for granting special leave to appeal to the Privy Council, Asquith (with whom 


were J.D. Mayne, Womesh Chandra Banerji, and G.A. Blair) presented the 
case. 
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Acts of 1861, 1872 and 1895, and were made more specific. The 
limitations on powers like those contained in section 43 of the 
Charter Act, 1833, particularly the one prohibiting the Indian legi.- 
lature enacting a law contrary to the unwritten laws were whittled 
down. A doctrine that the Indian Legislature was in no sense an 
agent or delegate of the Imperial Parliament but had powers as 
plenary and ample as those of the Parliament itself was evolved?” 
The consequence of this theory was that restrictions on the powers 
of the legislatures not specifically expressed were construed within 
the narrowest limits as the Privy Council laid down that restrictions 
on the powers were not to be constructively enlarged. It was once 
supposed that a subordinate legislature like the Governor-General’s 
Council could not enact a law repugnant to the fundamental tenets 
of the English Constitution contained in documents like the Magna 
Carta and that the power was denied by the English Parliament.” 
The theory that restrictions should not be constructivly enlarged 
reduced to nothing the prohibition on the Indian Legislature im- 
posed by reference to the unwritten laws. In Annie Besant v. 
Advocate-General of Madras," the Privy Council dismissed the argu- 
ment that section 22 of the Press Act was ulira vires the Indian 
Legislature on that ground by saying that “their Lordships find 
themselves unable to appreciate it.’*? Such a question was 
never raised in subsequent cases. 


Sub-paras (e) and (k) ofrule 34(6) of the Defence of India 
Rules framed in accordance with the power conferred by the Defence 
of India Act, 1939, made an act prejudicial and liable for punish- 
ment if it was intended or likely 


*(e) to bring into hatred or contempt, or to excite disaffec- 
tion towards His Majesty or the Crown representative 
or the Government established by law in British India 
or in any other part of His Majesty’s Dominions, or 


(k) to influence the conduct or attitude of the public or of 
any section of the public in a manner likely to be pre- 
judicial to the defence of British India or the efficient 
prosecution of war." 


Clause (e) substantially reproduced section 124-A. The 
difference, if any, lies particularly in the absence of explanations in 


39. Reg. v. Burah, 1.L.R. IV Cal. 172. 

40. n re Ameer Khan, (1870) Ben. L.R. 392, per Norman, J. 
4l: XXXVII M.LJ. 139. 

42. XXXVII M.L.J. 139, 152. 
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clause (e) which are found in section 124-A. That the omission 
of the explanations in the clause does not make any difference from 
section 124-A was agreed to by the Federal Court‘? and the Privy 
Council.“ Thus the provisions of the section are merely elucidated 
by the explanations and without them the susbtance is implicit in 
the section. 


As sedition is an offence against the Government, the struc- 
ture of the Government makes a substantial difference in consider-. 
ing whether the publication is likely to bring into contempt or hatred 
or excite disaffection. All the English authorities recognised the fun- 
damental basis. Lord Holt was a great judge. But according to the 
spirit of the times and the then obtaining theory of the Divine Right 
of Kings, he thought that the people should have good opinion 
of their rulers. Words derogatory of that position, he thought, were 
seditious. At the time of the American Revolution, to demand good 
opinion by resorting to sanction of law, it was believed, was to stifle 
criticism. After the electoral reform in England, abusive words were 
not regarded as seditious. In Canada also such change had taken 
place.“ In India, after 1937, when ministers responsible to the 
legislature were functioning, and to that extent there was devolu- 
tion of authority, should a change in the law of sedition be recog- 
nized? It was clear that the ministers in the provinces were not 
the King's servants in the sense in which Executive Councillors 
were His servants. It was the aim of the opposition parties to freely 
comment upon the Ministers and replace them. Debates of the 
Gorvernor-General’s Council on the Penal Code Amendment Bill 
of 1898 reveal that such freedom is implicit, if ever a change to that 
effect takes place in India. 

In Niharendu Dutt Mazumdar v. Emperor,“ the Federal Court 
held that under the Defence Rule cited above, mere words spoken, 
however abusive they might be, in the absence of an appeal to use 
force were not criminal. In his judgment, Sir Maurice Gwyer 
C.J., noted the change which took place in England in regard 
to the law of seditious libel and observed that it was a change in 
the substance of the law, although the letter remained the same. 
In his view, a corresponding change in the understanding of section 
124-A should take place. He did not refer to any case decided by 
any court in India or by the Privy Council. But he specifically 


43. Niharendu Dutt Majumdar v. Emperor, A.1.R. 1942 F.C. 22. 
44. Emperor v. Sadashiv, A.I.R. 1947 P.C. 82. 

45. Boucher v. The King, [1951] S.C.R. 266. 

46. A.LR. 1942 F.C. 22. 


32 LAW OF SEDITION IN INDIA 


referred to the earlier position under the English law and the law 
laid down in Reg. v. Sullivan and quoted with approval the state- 
ment of Fitzgerald, J. therein. He realized that if the section were 
to be read literally, even a criticism of the existing Government or 
an expression of a desire for a different system might be an offence. 
In such a case, surprisingly large number of persons would be guilty 
of sedition. Therefore, no one supposes that the section should be 
read literally. In England, he said that good sense of the jury was a 
strong corrective to the extravagent interpretation of the letter of 
the law placed by a judge. As the judge in India discharges the 
functions of the jurymen as well, he should take a broad and liberal 
view in cases of this kind. 


The decision was ahead of the times. The learned judge postu- 
lated freedom of speech as the right of a subject. He said that it 
was the right of the speaker to criticise the Governor and ministers 
and that he might even advocate for a change in the system of the 
Government. The days were long gone when mere defamation of 
the person could be regarded as sedition. If it was alleged that the 
Governor acted in disregard of his special responsibilities under thc 
Constitution, it was an allegation against the Governor in his politi- 
cal capacity and therefore it was not seditious. 


The report in Niharendu Duti’s case did not contain any 
indication of the nature of speech made by the accused. As the re- 
cords of the Federal Court in the case were destroyed, it is not easy 
to secure them. However, it would appear that the speech was 
made as an occasion to commemorate an unhappy incident “which 
occurred 23 years ago." ** The occasion was used to launch attacks 
upon the Governor and Ministers. It must have been an incident 
in which the British Government in India were directly involved. 
The situation bears no comparison to that in question in Tilak’s 
case. "There, references to the Government, if any, were involved. 
In the instant case, the attacks were direct. Nevertheless it was 
held that the speech was not seditious. New outlook in regard 
to the law was in consonance with advanced sentiments in free 
countries. 


In Emperor v. Sadashiv Narayan, the Privy Council disapproved 
the Federal Court's decision. It could not see any analogy between 
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the law of seditious libel as evolved by judicial decisions in England 
and the statutory offence defined by the legislature in India. There- 
fore it said that the statutory offence should be interpreted according 
to the letter of the enactment. This is no doubt true, if only the form 
is taken into consideration. But if the purpose of interpretation is 
considered, the argument fails. Neither in interpreting the Com- 
mon law nor in interpreting a statute, judges claim to exercise 
law-making powers. But in both, the judges are adapting the law 
to the circumstances. Moreover, the question was not at all whether 
to interpret or stretch the letter of the law. What words, under the 
circumstances, could be taken as exciting disaffection against the 
Government or bringing or attempting to bring it into contempt or 
hatred, was the only question for determination. In the opinion of 
the Federal Court, only the words having tendency to provoke dis- 
order could be supposed to have that effect. Short of it, words could 
be ignored as harmless gas. But the Privy Council thought that 
such tendency has not been mentioned in the section making it an 
ingredient of the offence. 


On the facts of the case, the Bombay High Court found that 
the contents of the pamphlet in question had no express incitement 
to disorder." But if the law laid down by Strachey, J. in Tilat’s 
case were to be applied, the publication would be seditious.*! The 
Privy Council rejected the test of incitement to disorder laid down 
by the Federal Court as the gist of the offence. 


The Privy Council characterised Strachey, J.’s charge in Tilak’s 
case as "admirable" and said that the decision of the Federal Court 
would not have been the same if the three decisions of the Judicial 
Committee, Tilak's case, Besant’s case, and Wallace-Fohnson’s case, 
were brought to the notice of the Federal Court. From the internal 
evidence of the report of the Federal Court's decision in Niharendu’s 
case, it can sufficiently be seen that the Federal Court had taken a 
view opposed to the one in Tilak’s case while noting the same. It 
is rash to say that Gwyer C.J., was not aware of the view in 
Tilak’s case when he referred to Lord Holt's view in Tutchin’s case 
and the change which took place thereafter. 


(c) Opinion of the Press Laws Enquiry Committee in regard to constitu- 
tionality of Section 124-A 


In view of the fact that freedom of speech is a fundamental 


50, 46 Cr. LJ. 113. 
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right under the Republican Constitution, the Government 
of India constituted the Press Laws Enquiry Committee 
to review the laws relating to the Press in India and to 
recommend any proposals for reform of those laws. The Com- 
mittee mentioned?? that there was a proposal before the Govern- 
ment of India to amend section 124-A of the Penal Code in terms 
of the decision given by the Federal Court in Niharendu’s case. In 
its opinion, the section in its present form with the interpretation 
placed by the Privy Council was incompatible with a democratic 
form of Government. "Therefore, it recommended that the Indian 
law should be brought in line with the English Jaw on the subject. 
No steps were taken subsequently to implement the recommendation. 


2. INTREPRETATION OF SECTION 153-A OF THE PENAL CODE 


Intention is not an ingredient of the offence. Even if intention 
is necessary to be proved for establishing the offence, it should be 
gathered from the publication in question. This is the view of the 
Allahabad High Court? If the writing has a natural tendency 
to produce feelings of hatred and enmity between the classes, the 
writer cannot be permitted to say that he did not possess such inten- 
tion. As those observations were made in a case concerning the for- 
feiture of the writing, the question whether it is also an authority 
in the case of establishing an offence under section 153-A is debatable. 


But according to the Calcutta High Court, malicious intention 
is the gist of the offence, which may be proved by the words used 
or by external evidence.** These observations were made in a case 
against the Editor of a newspaper discharging public function in 
publishing an item of news. The Punjab Chief Court said? that 
the conjunction of the expression ‘‘attempt to promote" with ‘‘pro- 
mote” leads to an inference that intention is an element in the offence. 


As under the scheme of the Penal Code, mens rea of some sort 
is required to constitute an offence under the code, it seems that it is 
correct to say that intention is an essential element of the offence. 
Strachey, J. in interpreting section 124-A said? that the point to be 
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ascertained was as to the intention of the writer to excite in others 
bad feelings against the Government. Neither in section 124-A or 
section 153-A, intention is expressed to be an element of the offence. 
On this question, what applies to section 124-A equally applies to 
section 153-A. 


The offence created by the section was to make promotion or 
its attempt at feelings of enmity or hatred between different classes 
of British subjects in India, punishable. To fall under the descrip- 
tion of a class, it must be a well defined and separable group, suffi- 
ciently numerous like Hindus and Mohammedans,*” Europeans 
and Indians,** or workmen and Millowners. If a class is desig- 
nated as rich, it might be indefinite. But when the members of 
the class are described as Millowners, landowners and Zamindars 
and the matter provoking hatred against them is published, they are 
an ascertainable class and a person publishing the same becomes 
punishable. Class in the section includes a class by religion. 


A vague and indefinite class like capitalists, which did not 
exist in India,® or a negative term like non-Bengali cannot be said 


to constitute a class.9?, 


An honest agitator, however misguided he may be, is not liable 
for what he said, under the section. 


In all these cases as the Judicial Committee pointed out® a 
delicate balancing of powers is involved. Different minds might 
come to different conclusions. Those who favour freedom might 
leniently view the situation. Those who favour order and harmony 
might strictly consider the same. 


On the whole it may be said that the administration of the 
section was not harsh in the British times. 


57. Chamupati v. Emperor, A.I.R. 1932 Lah. 99. This is a case dealing with for- 
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The Press Laws Enquiry Committee said (with reference to 
Section 153-A) as follows :* 


“As in the case of section 124-A of the I.P.C., we consider 
that section 153-A should be invoked to suppress only such 
speeches or writings on economic or social affairs as are in- 
tended or likely to lead to violence. We accordingly recom- 
mend that a second explanation should be added to section 
153-A to the effect that it does not amount to an offence under 
this section to advocate a change in the social or economic 
order provided that such advocacy is not intended or likely 
to lead to disorder, or to commission of offences." 


3. INTERPRETATION OF SECTION 295-A OF THE PENAL CODE 


In England, the law assumes the truth of the religion and any 
insult offered to a religion is punishable as a blasphemous libel. 
Just as the law of seditious libel, the law of blasphemous libel has 
undergone a change in England. In Bowman v. Secular Society 
Ltd. the House of Lords held that a mere denial of the truth of 
Christianity was not criminal. But if the words used tend directly 
to a breach of peace, the offence is committed.© 


Section 295-A of the Penal Code contains an analogous pro- 
vision. On a comparison of the language of sections 124-A, 153-A 
and 295-A of the Penal Code, it may be seen, that before the Act 
XLI of 1961, it was not an offence under section 295-A if insult to 
religious belief or the religion of a class was brought about by signs 
or other means not mentioned in the section. 


Under the section, not every kind of insult at religion or reli- 
gious beliefs, but only those offered with deliberate and malicious 
intention of outraging the religion or religious beliefs, are made 
punishable. Such writings are certain to provoke breach of the 
peace. They may be at least taken presumptively to provoke breach 
of the peace. 


With a view to bringing about reform, an honest social or reli- 
gious reformer may ridicule (which may sometimes tend to cause 
insult) the religious beliefs or practices of a class. Such ridicule does 
not fall within the purview of the section, because it requires that 
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the: insult should be offered with deliberate and malicious intention 
of outraging the religion or the religious beliefs of a class, if it is to 
be an offence.” 


A belief in the divine or prophetic character of the Founder 
of a religion may be part of a religious belief. Hence an insult to 
the Founder is an insult to a religious belief. 


The section did not cause any difficulty in the matter of inter- 
pretation in the pre-Constitution times. 





67. Gazette of India, September 17, 1927, Part V, 251. 


CHAPTER IV 
POST-CONSTITUTIONAL CONTROVERSIES 
1, CONSTITUTIONAL PROVISION AND ITS AMENDMENT 


Constitution has made freedom of speech and expression a 
fundamental right of a citizen. It provides: 


“Art. 19(1) : All citizens shall have the right—(a) to freedom 
of speech and expression; 


ET ee 


(2) Nothing in sub-clause (a) of clause (1) shall affect 
the operation of any existing law insofar as it relates to, or 
prevent the state from making any law relating to, libel, 
slander, defamation, contempt of court or any matter which 
offends against decency or morality or which undermines the 
security of, or tends to overthrow, the State.” 


Laws in force before the Constitution are declared to be 
void to the extent of their inconsistency with the provisions contained 
in the part dealing with fundamental rights.! The State is prohi- 
bited from making any law which takes away or abridges any 
rights contained in that part.? 


To what extent the pre-Constitution laws discussed in the 
previous chapters are valid after the coming into force of the Cons- 
titution ? In ascertaining the constitutionality of a law, whether pre- 
constitutional or post-constitutional, the foremost task is to determine 
the meaning of the law. If a statute admits of two constructions, 
one making it constitutional and the other making it uncon- 
stitutional, that construction which makes it constitutional should 
be preferred,? for the supposition is that the legislature which 
enacted the law is minding its own business. The necessary 
corollary of this position is that a statute is to be so construed as 
to make it constitutional.5 


The Supreme Court incidentally discussed in Brij Bhushan v. 


. Article 13. 
2. Ibid. 
3. R.M.D. Chamarbaugwala v. Union of India, [1957] S.C.R. 930. 
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State of Dethi® and Romesh Thappar v. State of Madras" the question 
whether the law of sedition was in accordance with the fundamen- 
tal right of freedom of speech and expression, The Court noticed 
with emphasis that the provision in the draft Constitution making 
sedition as a permissible sphere of restriction on the freedom® was 
omitted from the Constitution in its final form, when it was enacted. 
Reasons for the omission were the subject of sharp divergence of 
opinion. 


In Romesh Thappar v. State of Madras? the validity of sec. 9 
(1-A) of the Madras Maintenance of Public Order Act, 1949, which 
empowered the Madras Government to impose restrictions on the 
circulation of a publication in the intrests of public safety and the 
maintenance of public order, was in question. In Brij Bhushan v. 
State of Delhi, the validity of section 7(1)(c) of the East Punjab 
Public Safety Act, 1949, which empowered the Punjab Govern- 
ment to impose pre-censorship of a publication “‘for the purpose 
of preventing or combating any activity prejudicial to the public 
safety or the maintenance of public order", was in question. The 
Supreme Court had no difficulty in holding that an imposition of 
restraint on circulation or an imposition of a pre-censorship was 
a restriction on the freedom of expression. But the further 
question which the Supreme Court had to decide was, whether 
restrictions enacted in the interests of public order and not solely 
imposed to prevent the underminingt he security of, or tending to 
overthrow, the State were valid. 


The Supreme Court pointed out that there is a difference bet- 
ween the nature of restrictions which may be imposed in the interests 
of public order and those imposed to prevent the undermining the 
security of State. In so pointing out, the majority !! invoked the 
subject of sedition as a restriction on freedom of speech and 
said that the offence of sedition as interpreted by the 
Judicial Committee was not even in the interests of public order 
and that therefore it should have been omitted from the Constitution 
in its final form. In his dissent Fazl Ali, J. thought that sedition 
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in any serious sense would be disturbing to the public order. To 
preserve the security of State, public order should be maintained. 
A law penalising seditious utterances, was in fact a law enacted in 
the interests of security of State. Therefore he said that sedition 
as a permissible restriction on the freedom of speech should have 
been omitted in the final form of the Constitution because it is already 
provided under the security of State. 


For the maintenance of the security of State, a stricter standard 
of prevention is necessary than for the maintenance of the public 
order. The East Punjab and the Madras laws discussed above im- 
posed restrictions both in the interests of security of state and public 
order. The Constitution did not permit restrictions on the freedom 
to be imposed in the interests of public order. Declaring the pro- 
visions in the laws totally void, the majority of the Supreme Court 
formulated !? a proposition in the following terms: 


“We are therefore of opinion that unless a law restricting free- 
dom of speech and expression is directed solely against the under- 
mining of the security of the State or the overthrow of it, such law 
cannot fall within the reservation under clause (2) of Art. 19, 
although the restrictions which it seeks to impose may have been 
conceived generally in the interests of public order.” 


The Supreme Court further held that a law imposing restric- 
tions within and outside the constitutionally permissible limits is 
void in its entirety and that it is not severable. It said :” 


“Where a law purports to authorise the imposition of restric- 
tions on a fundamental right in language wide enough to cover 
restrictions both within and without the limits of constitu- 
tionally permissible legislative action affecting such right, 
it is not permissible to uphold it even so far as it may be applied 
within the constitutional limits, as it is not severable.” 


The Constitution First Amendment replaced Art. 19(2) by 
substitution of the following provision. 


“Nothing in sub-clause (a) of Clause (1) shall affect the 
operation of any existing law, or prevent the State from 
making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said 
sub-clause in the interests of the security of the State, friendly 
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relation with foreign States, public order, decency, or morality, 

or in relation to contempt of court, defamation or incitement 

to an offence." 

The operation of the amendment was expressed to date back 
to the time of commencement of the Constitution. The two signi- 
ficant changes made by the First Amendment were, that the res- 
trictions enacted by the State should be reasonable, which means 
that they are made justiciable and that the State may impose them 
also in the interests of public order. 


(a) Doubts as to the validity of Sections 124-A and 153-A before 
the Constitution First Amendment 


In Tarasingh v. State,“ the East Punjab High Court literally 
applying the test of total invalidity of statutes laid down by the 
Supreme Court held that sections 124-A and 153-A were invalid in 
their entirety after the Constitution. This case was decided before 
the Constitution First Amendment. Weston C.J., said: 
“there can be no dispute that section 124-A is a restriction on the 
freedom of speech." This conclusion does not seem to be universal. 
There is an undeniable distinction between freedom and license. 
If the speech in question cannot be said to be an exercise of free- 
dom, it can never be said that the right to freedom is abridged. 
When an interest is made a right and protected by law, it is a definite 
interest. A vague indefinite interest cannot be the subject of an 
enforceable right. Therefore the clause making freedom of speech 
and expression as a right has two inherent limitations in freedom and 
in right. Thus speeches for making of which a person is liable under 
sections 124-A or 153-A of the Penal Code cannot always be said to 
be an exercise of the right. It may incidentally be noted that 
sections 124-A and 153-A are not always restrictions on the right to 


freedom of speech. 


The analogy sought to be drawn from Brij Bhushan and Romesh 
Thappar cases to show that the sections are restrictions on the right 
to freedom of speech is not quite exact. In those cases, the Supreme 
Court held that pre-censorship and restraint on circulation were 
restrictions on the freedom. This is a universal proposition. In the 
case of penal statutes the courts have final authority to determine 
whether the speech in question is an abuse of freedom or an exercise 
of right and thus have the power to enforce a penal provision in a 
constitutional manner. While in the case of statutes imposing a 
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prior restraint, the final authority lies with an administrative official, 
and the court’s power of review is restricted only to determine the 
constitutionality of the law under attack.. 


Having come to the conclusion that sections 124-A and 153-A 
of Penal Code were restrictions on freedom of speech, the East 
Punjab High Court applied the test laid down by the Supreme 
Court in Brij Bhushan and Romesh Thappar cases, of total invalidity 
of a statute applicable to constitutionally permissible and for- 
bidden situations, and held that the sections became void after the 
Constitution. It can easily be seen that the questions involved are 
not the same in a penal and a preventive statute and thus the instant 
case is clearly distinguishable from the Supreme Court cases in which 
the test was laid down. 


In The State of Bihar v. Shailabala Devi,$ the Supreme Court 
explained the test of total invalidity laid down in Romesh Thappar 
and Brij Bhushan cases as follows: 


“Whatever ends the impugned act (The Madras Maintenance 
of Public Order Act, 1949) may have been intended to sub-serve 
and whatever aims its framers may have had in view, its appli- 
cation and scope could not, in the absence of delimiting words 
within the statute itself, be restricted to those aggravated 
forms of prejudicial activity which are calculated to endanger 
the security of the State, nor was there any guarantce that 
those authorised to exercise the powers under the Act would 
in using them discriminate between those who act prejudicially 
to the security of the State and those who do not.” 


It was not possible for the East Punjab High Court to consider 
the elucidation made by the Supreme Court itself because the case 
in which the above observation was made was decided after Tara- 
singh's case." 


Assuming that sections 124-A and 153-A of the Penal Code be 
came void as the Punjab High Court thought, It is difficult to see. 
how the sections could be considered to have been erased from the 
statute book. As freedom of speech is made a funda- 
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mental right of a citizen, the sections cease to apply to 
citizens, but nevertheless continue to apply to persons who are not 
citizens. In support of this view the following observation of Das 
C.J., in Deep Chand v. The State of U.P. may be quoted. He said :! 


“A post-Constitution law may infringe either a fundamental 
right conferred on citizens only or a fundamental right con- 
ferred on any person, citizen or non-citizen. In the first case 
the law will not stand in the way of the exercise by the citizens, 
but it will be quite effective as regards non-citizens.” 


In regard to pre-Constitution laws like sections 124-A and 
153-A, the position is unquestionable as the Constitution itself laid 
down that such laws are only void to the extent of repugnancy.!? 


If all the arguments advanced against the validity of sections 
124-A and 153-A in Tara Singh’s case were correct, the sections 
cease to be enforceable against citizens. On suspension of the fun- 
damental right of freedom of speech in emergencies by an order 
issued by the President, whether the sections revive or not is a 
more difficult question to answer. 


(b) After the First Amendment to the Constttution 


In Debi Soren v. The Stat?! the Patna High Court held 
that sections 124-A and 153-A could be construed so as to be in 
accordance with the Constitution after the first amendment. The 
speeches for making of which the prosecution was filed were made 
before the Constitution.? By the time the Constitution came into 
force, the action could not be said to be inchoate. Therefore accord- 
ing to the principle laid down by the Supreme Court in Keshavan 
v. State of Bombay,” the law applicable was that obtaining before 
the commencement of the Constitution. 


The speeches in question seem to have been made at an 
Adibasi conference. One of them alleged that the Bihar Govern- 


18. A.LR. 1959 S.C. 648, 652. 

19. .Viticle 13(1). 

20. Articles 352 and 358 of the Constitution. 

21. A.LR. 1954 Patna 254. 

22. The speeches were made on 24th, 26th and 26th March, 1949. Sub-Divisional 

£ Magistrate of Dumka decided the case on May 31,1951. Against the conviction 
awarded by the Magsitrate, appeals were filed to the High Court on Sept. 24, 
1953. 

32. A.LR. 1951 S.C. 128. 


44 LAW OF SEDITION IN INDIA 


ment need not be respected and might be spitted on the face. It 
was stated that the Government did what the British Government 
did not do, namely, to resort to merciless firing on the females. 
The following passage is more significant: 


*Dikus are thieves and dacoits. Biharis entered first like 
needle but became ploughshares. Go back, Biharis, to your 
country and construct a hut by the side cf the Ganges and sit 
like a crow and sell oil and salt.” 


Das, J. construed the text of the speeches merely as putting 
forward a claim to Jharkhand and for that purpose as making an 
appeal for co-operation of all classes of people and no more. He 
did not think that the speeches brought the Government established 
by law into contempt or hatred or that they promoted feelings of 
class hatred. Thus it can be seen that whatever may be the con- 
struction placed on sections 124-À and 153-A of the Penal Code, 
no offence was committed. 


As to the law applicable to the case, the learned Judge said 
that there was no difficulty in narrowly construing the sections so 
as to make them constitutional. Even if section 124-A was 
construed in the sense in which it was construed by the Privy Council, 
he said, after the addition of the words "public order" in Art. 19(2), 
the section could be constitutionally applied. Whatever is said in 
regard to section 124-A equally applied to section 153-A. 


This decision was sometimes supposed to be an authority for 
the position that section 124-A as interpreted in Tilak's case has 
become valid after the First Amendment to the Constitution. Das, 
J. who delivered the judgment in the case was on the Bench 
of the Supreme Court which decided Kedarnath Singh v. State of 
Bihar. In that case, the Supreme Court assumed that section 124-A 
as interpreted in Tilak's case was unconstitutional. If the supposi- 
tion that Das, J., in the Patna case held that the section as under- 
stood in pre-Constitution times was constitutional is correct, Das, 
J. must have changed his view. But it seems in the light of the 
supervening events that Das, J. never laid down such a proposition. 
What he said was that if section 124-A was construed in the interests 
of public order, the section would become constitutional. 


In Indramani Singh v. Manipur State,* the Judicial Commis- 
sioner, acquitting the accused on the facts held that section 124-A 
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was not wholly void but was valid to the extent to which it makes 
representation against the government provoking of hatred and 
contempt an offence. Similarly he expressed that section 153-A 
was not wholly void after the First Amendment. His view seems 
to be that the sections to the extent to which they may be said to 
be an offence against public order may be saved. 


A Full Bench of the Allahabad High Court in Ram Nandan v. 
State held that section 124-A was neither a legislation in respect 
of public order, nor was it a reasonable restriction on the free speech 
and therefore that it was void. Amongst other things alleged against 
the accused, the following words were said to be used by him in his 
address to an audience of 200 persons: 


“Labourers of U.P have now organised themselves. Now 
they will not beg for pity but will take up cudgels and sur- 
round the ministry and warn it that if it did not concede to 
their demands it would be overthrown. If it was thought 
desirable that cultivators and labourers should rule the country 
every young person must learn the use of swords, guns, pistols, 
batons and spirit bottles, because without a fight the present 
Government would not surrender. Governments have not 
been overthrown without the use of batons. Cultivators and 
labourers should form association and raise an army. If they 
wanted a Government like the Chinese Government, they 
should raise an army of volunteers and train them in the use 
of guns and pistols." 


From the three judgments delivered in the case it can be seen 
that the learned judges were satisfied that the words spoken were 
not within the allowable limits of freedom. Desai, J. realised that 
a mere expression not to use force for the attainment ot the end could 
not conclusively be taken as an appeal to bring about an orderly 
change, when the tenor of the whole speech was an exhortation for 
the use of force. In their learned discussions, the three judges felt 
unable to support the constitutionality of section 124-A under 
which the prosecution proceeded. Attempt to excite disaffection 
against the Government established by law is an offence under the 
section. When any excitation of bad feclings is disaffection and 
an unsuccessful attempt to excite such feelings is within the purview 
of the section, an unsuccessful attempt to excite bad feelings against 
the Government, which may not in all likelihood have any effect 
on public order is an offence. Therefore trivial words uttered by 
a person not involving any danger to the public orders, for their bad 


25. [1958] All. L.J. 793. 
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tendency, make the person criminally liable, because public order 
is not an ingredient of the offence. Gurtu, J. invoked the observa- 
tion cited above made by the Supreme Court in Romesh Thappar’s 
case saying that a law laying down restrictions on fundamental 
rights in language wide enough to cover restrictions within and 
outside the permissible spheres is void in its entirety, and declared 
that section 124-A was void. He did not make an attempt to analyse 
the scope of the principle sought to be laid down, nor did he refer 
to Supreme Court's own elucidation in, State of Bikar v. — Shailabala 
Devi,26. Beg, J. for both reasons held that the section has become 
void. In the Court's view, the invalid part of the section is not 
severable from the valid one, and therefore it is void in its entirety. 
Even in that event, how the section has become void in the sense 
that it was wiped out from the statute book, it is difficult to see. If 
the reasons given by the Allahabad High Court were correct, it ceases 
to be enforceable against the citizens. 


2, RECOMMENDATION OF THE PRESS COMMISSION 


The recommendations of the Press Commission were that: 
(1) section 124-A should be repealed,” 


(2) section 153-A, as recommended by the Press Laws 
Enquiry Committee, should be explained further by the 
addition of a second explanation saying that ''it does 
not amount to an offence under this section to advocate 
a change in the social or economic order, provided that 
any such advocacy is not intended or likely to lead to 
disorder or to the Commission of offence,"?* and 


(3) section 295-A "should be brought indisputably within 
the provisions of the Constitution by limiting its opera- 
tion to those cases where there is intention to cause vio- 
lence or knowledge of likelihood of violence ensuing." ?? 


3. LIBERAL TRENDS 


After the Constitution it may fairly be seen that there was a 
trend to liberally construe the words spoken or written. The 
Supreme Court in State of Bihar v. Shailabala Devi® and the Patna 


26. [1952] S.C.R. 654. 

27. Report of the Press Commission, Part I 403 (1954). 

28. lbid, 404. 

29. Ibid. 

30. [1952] S.C.R. 654. This was a case under the Press Emergency Powers Act, 
1931, demanding the petitioner to deposit a security of Rs. 2,000/- for 
publishing the pamphlet in question. 
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High Court in Debi Soren v. The State81 gave such liberal con- 
struction. In the former case, the expressions inciting people to 
rebel written in high flown Bengali couched in abstract propositions 
of a demagogic character, the Supreme Court said were merely 
laughable and incapable of producing any effect on the readers. 
In the latter case, the Patna High Court merely said that expressions 
used against the Government were used for the purpose of advanc- 
ing the speaker’s case. This was exactly the position indicated by 
Gwyer, C.J. in Niharendws case. A person who feels aggrieved, 
factually or otherwise, cannot be expected to be logical in the use 
of expressions. The better way of treating such utterances is to 
ignore than subjecting the utterer to the trammels of prosecution. 





31. A.LR. 1954 Patna 254, 


CHAPTER V 


THE SUPREME COURT SPEAKS 
1, CONSTITUTIONALITY OF SECTION 124-A 


In Superintendent Central Prison v. Dr. R.M. Lohia,! the Supreme 
Court held that section 3 of the Uttar Pradesh Special Powers Act, 
1932, was void as being opposed to Art. 19(1) (a) of the Constitution. 
The section reads: 


“Whoever, by words either spoken or written, or by signs or by 
visible representations, or otherwise, instigates, expressly or by 
implication, any person or class of persons not to pay or to 
defer payment of any liability, and whoever does any act, with 
intent or knowing it to be likely that any words, signs or visible 
representations containing such instigation shall thereby 
be communicated directly or indirectly to any person or class 
of persons, inany manner whatsoever, shall be punishable with 
imprisonment which may extend to six months or with fine, 
Rs. 250, or with both." 


Under the section, any appeal or any instigation not to pay 
or defer payment of any dues to the Government, authority or a 
landholder is an offence. Even an appeal not to pay contractual 
dues is covered by the section. The Supreme Court held that there 
is no relation between public order and an instigation which is made 
penal. Such a nexus or relation between them should not be too 
remote or problematical. The Court said : 


There is a striking similarity between the wording of the section 
declared to be void in the above case and the section 124-A. 
Nevertheless there are distinguishable features. In the event 
of the section 124-A being declared as opposed to Art. 19(1)(a), 
it could not be wholly void. The Penal Code is a central 
legislation. The Central Legislature had and now has the 
competence to prescribe exclusively the conduct of aliens or 


1. [1960] S.C.J. 567. 
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the conduct of citizens resident abroad. Provincial or State 
Legislature has no such competence. Therefore, Section 124-A 
of the Penal Code; though inapplicable to citizens on account 
of its repugnancy to a provision in the fundamental rights, 
can still remain valid. But a similar provincial or state 
legislation may be void im its entirety. 


In Babulal Parale v. State of Maharashtra?, the Supreme Court 
held that section 144 of the Criminal Procedure Code in its apph- 
cation to freedom of speech is not unconstitutional. That section 
enables a Magistrate to impose restriction in the public interest on 
any person, if that restriction the Magistrate considers necessary to 
be imposed for any of the purposes specified in the section. The 
impugned section nowhere specifies that the restrictions might be 
imposed in the interests of public order. Nevertheless the Supreme 
Court expressed that the restrictions authorised to be imposed by the 
section could be understood in relation to public order. Sometimes 
it was expressed that section 124-A was void because the expression 
“public order” could not be found in the body of the section’. The 
foundation for the doubt is very much shaken after the above men- 
tioned decision of the Supreme Court. 


In Kedarnath Singh v. State of Bihar*, the Supreme Court held 
that section 124-A is constitutional. The report is a common 
judgment in appeals against the decisions of the Patna and Allahabad 
High Courts. One of the cases decided by the Allahabad High Court 
which was taken in appeal to the Supreme Court was the decision 
in Rama Nandan v. State of Uttar Pradesh5. It was reversed by the 
Supreme Court. The Patna High Court proceeded on the assump- 
tion that the section was constitutional and convicted the accused. 
The Allahabad High Court proceeded on the assumption that the 
section was unconstitutional and acquitted the accused. Broadly 
speaking, the Patna view is approved by the Supreme Court. The 
Allahabad cases were remanded to be dealt with according to law. 


2. A.LR. 1961 S.C. 884. 


3. In Ram Nandan v. State, Desai J. said: “As pointed out above danger to public 
order is not an ingredient of the offence. Consequently the restriction im- 
posed upon the right to freedom of speech | by the section 
cannot be said to be in the interests of public order.” [1958] All. L. J. 
793, 803. 

4. AIR 1962 S.C. 955, 

5. [1958] All. LJ, 793. 
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The Supreme Court accepted that section 124-A is capable 
of two interpretations, the one given by Strachey, J. in 7ilak's case 
and the other given by the Federal Court in Niharendu’s case. The 
Supreme Court said that “ıt is also clear that either view can be 
taken and can be supported on good reasons.” In its view, the 
judicial Committee. has given a literal construction to the section 
divorced from all the antecedent background in which the law of 
sedition has grown in England, while the Federal Court had taken 
into consideration the developments in the English law in this 
respect. If the meaning given by the Judicial Committee is 
given, the section will be much beyond the permissible 
limits of restrictions which the State is empowered to impose 
under article 19(2) of the Constitution. On the other hand, the 
Supreme Court observed, if the meaning given to the section by the 
Federal Court is adopted, the section will be in accordance with the 
position under the English law and is also in consonance with the 
intertion of the legislators when they enacted Act XXVII of 1870. 
Such construction will be in accordance also with the Constitution. 
When a provision of law is capable of two interpretations one of 
which makes it constitutional and the other unconstitutional, con- 
sonant to the previous practice, the Supreme Court held that the 
interpretation which makes it constitutional should be preferred. 


In concluding that sedition is an offence against public order 
the Supreme Court referred to their own previous decisions in Brij 
Bhushan and Romesh Thappar cases wherein the majority expressed 
that sedition is not an offence against public order and Fazl Ali, J. in 
his dissent said that sedition in any serious sense leads to 
disorder and even threatening to the security of State. In the 
instant case, the Supreme Court held that the insertion of public 
order in Art. 19(2) by the Constitution First Amendment Act should 
be taken as an acceptance by the Constitution amending body 
of Fazl Ali J.’s view in preference to the majority view. This conclu- 
sion of the Supreme Court is questionable. To conclude that one 
obiter dictum was preferred to another obiter dictum is far fetched. 
Moreover the Constitution First Amendment enabled the State to 
impose restrictions, inter alia, in the interests of public order. 
The addition of the term public order enables state to impose res- 
trictions in a sphere wider than is necessary for sedition. To say 
that to prevent a smaller evil, a wider evil is permitted to be done 
is not a complement to anybody. 


The gist of the offence, the Supreme Court said, “is incite- 
ment to disorder or tendency or likelihood of public disorder or the 
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reasonable apprehension thereof" For the determination of cri- 
minality, the Court in each case has to determine whether the 
words in question have "the pernicious tendency” and the utterer has 
the “intention of creating public disorder or disturbance of law and 
order." Then only the penal law takes note of the utterance. The 
Supreme Court, in such cases, seems also to be of the view that no 
question of freedom of speech and expression is involved. For it 
said: 


“A citizen has a right to say or write whatever he likes about 
the Government, or its measures, by way of criticism or Com- 
ment, so long as he does not incite people to violence. . . ." 


The observation implies that when a person incites people 
to violence by words spoken or written, he looses the constitutional 
protection of freedom of speech. Freedom is different from licence. 


Having thus narrowed down the literal sweep of the section, 
the Supreme Court brought it within the permissible limit of res. 
trictions on the freedom, as legislation enacted in the interests of 
public order. 


The case did not lay down that Tilak’s case was wrongly 
decided. On the other hand, the Court said that the construction 
of section 124-A given by it is plausible and it is one of the alterna- 
tive the correctness of which the Court had to consider. But the 
court made a parenthetical reference by saying that the legislators 
who enacted section 124-A in 1870 intended that the section should 
contain exactly the English law of seditious libel at that time. When 
the intention of the legislators and the view of a judge on statutory 
construction differ, it may be because the legislators failed to convey 
their intention in the language used by them or because the judge 
misconstrued the statutory provision. The Supreme Court seems 
to be of the former view. It isrespectfully submitted that the Court 
should have overruled the decision in Tilak’s case. Ramanandan’s 
case leads to this. But for the Constitutional provision of freedom 
of speech and expression, 7i/ak’s case would have -been good law. 
Any way, it would now seem that Tilak’s case lapsed into history. 


One noticeable feature of the Supreme Court’s decision is 
that it did not refer to any of the controversies raised before the 
High Courts. The cases decided by the High Courts were not even 
referred to. It is theretore difficult to lay down the extent to which 
their reasons are correct in the view of the Supreme Court. The 
Supreme Court did not even say that the view of the Patna High 
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Court in Debi Soren v. The Staie® is approved. All these 
matters are left only to the realm of interpretation 


2, CONSTITUTIONALITY OF SECTION 295-A 


In Ramji Lal Modi v. State of U.P.,* the Supreme Court held 
that section 295-A of the Penal Code is constitutional. The report 
of the judgment does not disclose the contents of the article for the 
publication of which the prosecution was filed. The prosecution 
was filed against the editor of a monthly magazine ‘‘Gaurakshak” 
for the publication of an article. From the heavy sentence imposed 
by the sessions judge,® it may be inferred that the contents of the 
article should havc been grossly insulting to the religion and religious 
beliefs of the Muslims. The Allahabad High Court affirmed the 
conviction but reduced the sentence. Before the Supreme Court, 
the constitutionality of the section was challenged. One of the 
grounds of challenge was that the section is wide enough to cover 
trifling forms of religious insults which may not involve any question 
of public order. It was argued that it should be declared to be 
entirely void under the principle laid down by the Supreme Court 
in Brij Bhushan and Romesh Thappar cases. The Supreme 
Court held that the section does not give rise to any 
question of severability as it makes criminal only graver types of 
conduct involving insults to religion or religious belicfs. When 
insult to religon or religious beliefs of a class is offered with 
deliberate and malicious intention, the Supreme Court seems to be 
of the view that it cannot but lead to disorder. 


The Supreme Court seems to be emphatic in saying that section 
295-A is certainly a legislation in the interests of public order. In 
this context, a distinction is drawn between the expressions ‘for the 
maintenance of ', and ‘in the interests of, public order. Article 
19(2) of the Constitution empowers the State to impose restrictions 
‘in the interests of public order’, which is wider, according to the 
Supreme Court, than ‘for the maintenance of public order’, There 
is considerable support in the Indian judicial opinion® for the view 


A.I.R. 1954 Patna 264. 
[1957] S.C.R. 860. 

8. The Sessions Judge imposed a rigorous imprisonment of 1 months and a fine 
of Rs. 2,000. 


9. See the observations of Das, J. in Debi Soren v. The State, A.I.R. 1954 Patna 
254, 259 and observations of Gurtu, J. in Ram Nandan v. State, [1958] All. L.J. 
793, 811, 


THE SUPREME COURT SPEAKS 83 


that the expression ‘in the interests of public order’ has a wider 
amplitude than ‘for the maintenance of public order’ in enabling the 
State to enact restrictions. In what respect is one expression wider 
than the other, there is no indication. In explaining one abstract 
expression, another abstraction is being introduced which may 
possibly have some difference but is equally unclear in its connota- 
tion. 


If the freedom of speech in the instant case is exercised in 
assertion of the right to freedom of religion, it can be seen that reli- 
gious freedom under the Constitution can equally be restricted in 
the interests of public order.'? 


Therefore the Supreme Court held that section 295-A is a 
reasonable restriction on the freedom of speech as the impugned 
section has inherent limitations." 


The decision of the Supreme Court in Veerabadran Chettiar v. 
E.V. Ramaswami Naicker'? turns on the question of construction 
of section 295 of the Indian Penal Code, but it throws light on the 
question of religious beliefs and their insult as matters closely related 
to the public order. The accused in that case after a public announce- 
ment made earlier ,in an open meeting broke an idol of Ganesa, 
which is held sacred by a particular section of the community. At 
the instance of a private party prosecution under section 295 pro- 
ceeded against those who were responsible for the act. The Magis- 
trate who tried the case expressed that it was certainly an offence 
under section 295-A, but as no sanction for prosecution by the 
Government was forthcoming, trial under that section could not be 
held. Construing section 295,? the Magistrate said that the section 
applied only if the idol was held in veneration by the community. 
As the mud figure of Ganesa was broken in the instant case, no offence 

10. Article 25(1). 

ll. See A.C. Sequeira, ‘Defamation of Religion or Religious Beliefs—Constituents 
of the Offence under Section 295-A Indian Penal Code,’ [1961] II S.C.J. 43. 

The author concludes that in establishing the offence the questions are 
(i) whether the writing has the effect of outraging the religious feelings of citi- 
zens and (ii) whether the effect can be traced to its cause. 

12, [1959] S.C.J. 1. 

13. Section 295 of the I.P.C. reads as follows: “Whoever destroys, damages or 
defiles any place of worship, or any object held sacred by any class of persons 
with the intention of thereby insulting the religion of any class of persons or 
with the knowledge that any class of persons is likely to consider such destruc- 
tion, damage or defilement as an insult to their religion, shall be punished with 
imprisonment of either description which may extend to two years or with fine, 
or with both." 
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was committed. In revision the High Court expressed that “the 
section would apply only to cases where an idol in a temple is sought 
to be destroyed, damaged, or defiled.” The Supreme Court dis- 
approving the view of the lower courts held that an object might bc 
sacred in the estimation of a class of persons even though it was not 
consecrated or worshipped or that it was trivial and had no real 
value. The Supreme Court reminded the authorities charged with 
the task of maintaining law and order to take note of the law thus 
stated. 


These cases sufficiently lay down, that when insult to religion 
or religious beliefs is alleged, objective evaluation of the worth of the 
beliefs is not material. The courts approach the matter only from 
the view point of the community complaining to have been offended. 
This approach is in conformity with the right to profess, propagate 
and practice religion. But these rights shall be so exercised that 
they do not come into conflict with similar rights of others. 


3. CONSTITUTIONALITY OF SECTION 153-A 


Act 41 of 1961 made the commission of any act prejudiciai 
to the maintenance of harmony between different religious, racial 
or language groups or castes or communities, if such act disturbs or 
is likely to disturb the public tranquillity, an offence." This provision 
presents no problem of constitutionality because by the terms of the 
clause, public order is an ingredient of the offence. ‘Commits any 
act" read with the expression ‘‘such act distrubs or is likely to disturb 
the public tranquillity” make it clear that the act should have been 
committed within India, because an act committed abroad cannot 
have reference to the public tranquillity within India. Even if an 
Indian citizen for the time being resident abroad commits such an 
act, he is equally within the reach of the criminal law. 


Clause (a) of the section newly inserted makes promotion or 
attempt at promotion of feelings of hatred or enmity between racial, 
language, or other groups, therein specifically mentioned, an offence. 
This clause does not expressly say that the racial or other groups 
should be of the Indian citizens. Literally construed, the section 
makes broadcasts of the type made by Lord Haw Haw from Germany 
during the second world war and similar broadcasts made from 
Japanese stations to the United States and indeed the mass of pro- 
paganda material now flooding the world, an offence under the Penal 


14. Section 153-A clause (b): emphasis added. 
16, Section 3 of the I.P.C. 
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Code. If a broadcast is made by a Russian Station promoting 
hatred between the white and coloured the races of South Africa, 
such a transmission falls within the penal provision of the section. 


if the question of construction is raised before the courts in 
India, they may in all probability construe the words religious, 
language groups or castes and communities having reference only to 
the Indian conditions. Thus they may read the words "Indian 
Citizens" as if enacted in the body of the section. But it is to pe 
noted that the Parliament is sovereign and there are no legal limius 
to its power except those enacted in the part of the Constitution 
dealing with the Fundamental Rights. If the Parliament deliber- 
ately made an act done in a foreign country, and promoting or 
likely to promote feelings of hatred and enmity between communi- 
ties in another foreign country an offence, the courts will have no 
choice but to enforce the will of the Parliament. Therefore in order 
to avoid all the subtleties and complications involved, if the Parlia- 
ment amends the section by insertion of the words “‘of Indian Citizens” 
after the words "*castes or communities" in both clauses of section 
153-A, it seems to be better than to leave the section to be interpreted 
by the courts. Such qualification may be found mentioned in 
section 99-A the of Criminal Produce Code. 


Promotion, whether actually done or attempted, of hatred 
or enmity in a real sense between the classes is subversive of public 
order. In the interpretation of section 124-A, so far as that section 
makes bringing of the Government established by law into contempt 
and hatred, its validity as an offence against public order was not 
doubted. "Therefore there is no reason to doubt the constitutionality 
of the section 153-A. The decision of the Supreme Court in 
Kedarnath Singh v. State of Bihar, clearly lays down that the require- 
ment of the actual existence of the words “Public order" in the body 
of the section is merely technical in character. If these words can 
save the section from becoming void, the courts necessarily read 
them as implied. It seems that in 1954, the Saurashtra High Court 
declared that section 153-A was constitutional! The alteration 
made by Act 41 of 1961 was to amplify the meaning of the word 
classes. Therefore, the newly inserted section is also constitutioinal. 

The omission of the explanation saying that to point out, with- 





16. A.LR. 1962 S.C. 955. 
17. Ratanlal, The Law of Crimes, 362 (19th ed. 1956) Here it is stated that in Shri 
_ Krishna Sharma, (1964) Sau. L.R. 42 that section 153-A I.P.C. was declared 
as constitutional. The case is not reported elsewhere. See All India 
Digest (1951-55), 1887. 
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out malice and honestly, matters which are the source of enmity 
and hatred between the classes with a view to remove them is not 
an offence cannot make any material’ difference as to the result. 
Absence of malice and good faith combined is an exemption from 
criminality except in rare instances. 


In Beauharnais v. Illinois3® the American Supreme Court 
sustained thc constitutionality of a section of the Illinois Penal Code 
making group libel an offence. Under the section exposing any 
“class of citizens of any race, colour, creed, or religion to contempt, 
derision, or obloquy or which is productive of breach of the peace 
or riots. . . .” is an offence. "The reasons given by the Court are: 


(1) Under the Common law, libel is a crime. Truth or good 
faith is not a defence. The statute in question made 
libel against a group an offence. In substance, there 
can be no difference between them. 

(2) Libellous words are not part of freedom of specch. 


(3) The State of Illinois has the power to punish conduct 
unless restrained by the Federal Constitution. 


The Indian provision penalises the conduct only in the interests 
of public order. Hence its constitutionality does not seem to admit 
of doubt. The result also follows from the analogous provisions of 
sections 124-A and 295-A being constitutional. 


18. 343 U.S. 250 (1951). 


CHAPTER VI 
CRIMINAL LAW AMENDMENT ACT, 1961 


The common law of seditious libel in its origin was designed 
to punish persons disseminating matter in a permanent form defa- 
matory of the sovereign. But subsequently its object became the 
punishment of persons causing in a permanent form breach of peace 
or by the same means expressing ideas which have a likelihood or 
tendency to disturb public tranquillity. Spoken words are not 
punishable as seditious, although they may be punished sometimes 
under the English law of treason or under the Treason-Felony Act. 


In the event of questioning the integrity of India or the terri- 
torial frontiers, State cannot be expected to wait until an overt act 
is done by the wrong-doer and then deal with him under the law. 
Under the English law, if the concepts are analysed, it can be seen 
that words leading to questioning the territorial integrity of the 
State would certainly fall under the law of treason because the 
King’s Sovereignty over a part of the territory of the State is threa- 
tened, and if reduced to writing, also under the law of seditious 
libel, because such words involve danger to public peace. But 
such question never seems to have arisen in England. Any appeal 
in the metropolitan area for recognition of freedom in 
a colony may be taken as containing words questioning 
the sovereignty of the King over his Dominions. It must be said 
to the credit of England as well as of France that there has always 
been a section of people in these countries advocating the freedom 
of the colonial people. Such advocacy was never considered as penal. 
But in countries having national minorities, or ideological sympath- 
isers with neighbouring states, questioning the territorial integrity 
or frontiers of a state cannot be viewed with indifference, because 
such activities may easily take the form of subversion in course of 
time. 


This was the situation which India had to face when Chinese 
maps showing large chunks of Indian territory as — belonging to 
China, and Indian sympathisers were spreading reports of the just- 
ness of the Chinese cause. This situation coupled with the 
Chinese occupation of strips of Indian territory on the border 
created a serious problem for the Government of India. 
The result was the enactment of the Criminal Law Amend- 
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ment Act, 1961. It is a permanent piece of legislation added to 
the criminal law ot the land. Section 2 of the Act makes question- 
ing of the territorial integrity or frontiers of India in a manner pre- 
judicial to the interests of safety or security of India criminal. 
Section 124-A of the Indian Penal Code made criminal words or 
other kinds of representations bringing the Government established 
by law, which is the representative of the state for all purposes, into 
contempt or hatred or exciting disaffection towards it. Section 2 
of the Criminal Law Amendment Act made criminal any kind of 
attack, by means of words or other kinds of representation, against 
the abstract entity, the State itself. Thus in substance section 124A 
of the Penal Code stands amended by section 2 of the Criminal Law 
Amendment Act, 196]. 


Section 2 says: 


“Whoever by words either spoken or written, or by signs, 
or by visible representations or otherwise questions the terri- 
torial integrity or frontiers of India in a manner which is, or 
is likely to be prejudicial to the interests of the safety or security 
of India, shall be punishable with imprisonment for a term 
which may extend to three years or with fine or with both." 


The questioning, in order to be criminal, should be as to the 
territorial integrity or frontiers of India. Territory of India is defined 
in the Constitution. Any inquiry about an area which is included 
in India, and leading to a doubt as to the correctness of the inclusion, 
is certainly questioning the territorial integrity of India. Political, 
historical and geographical facts made India what it now is. To 
go behind the Constitution to the origin and examine the desirability 
of inclusion of any area involves a question of territorial integrity. 
It is difficult to suppose that a purely historical or other discussion 
unrelated to the present events is intended to be made penal. There- 
fore, the question in every case reduces as to what is the intention of 
the person in disucussing such matter. Even a discussion concluding 
that it is justifiable to include an area in India may amount to 
questioning the territorial integrity, if the presentation is not fair. 
Discussion leading to inference that one of the states ot the Indian 
Union should not have 1ormed part ot it, or that people inhabiting 
a particular area and claiming separate statehood are righttully 
entitled to it on account ot their ethnic origin, or that a part of an 
area now lying in India and another lying in a neighbouring state 
ought to be formed into a separate state, certainly fall within the 
scope of the section as questioning the territorial integrity of India. 


l. Article 1. 
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When the section refers to the frontiers of India, it refers to 
sea as well as land frontiers of India. The sea frontier is settled 
by custom and convention under International Law. The land 
frontiers of India mostly are not internationally demarcated. Fron- 
tier with Pakistan is defined. Frontier with China is partly undefined 
but is settled fairly by custom. Part of the frontier is defined by 
convention but not demarcated. That part of it which is supposed 
to be settled by convention and also the undefined part are being 
disputed by China. To act or say in a manner prejudicial to India’s 
cause in this regard is questioning the frontiers. 


The greatest protection to the freedom of speech of an individual 
lies in the requirement that the questioning in order to be criminal, 
should be in a manner “‘which is, or likely to be, prejudicial to the 
interests of safety or security of India." This requirement is deter- 
mination of a question of fact and the answer depends upon time, 
place, circumstances and occasion if the publication is to be regarded 
as criminal. Again in such cases, judge should bear in mind that 
he discharges the functions of jurymen as well. If a representation 
prejudicial to the safety or security of India is made criminal, con- 
stitutionality of the provision cannot be called in question. But the 
section also seeks to make the representation which is likely to be 
prejudicial to.the interests ofsafety or security criminal. The interests 
of safety or security are not identical with safety or security. But 
the interests supposed to be threatened should not be remote or 
problematical. Thus a line has to be drawn in each case between 
the alleged questioning directly threatening the interests of safety 
or security and remotely threatening these interests. If there is a 
likelihood of these interests being threatneed by the representation 
itfalls within the letter ofthe statute. Again, the likelihood 
cannot be understood as a distant or possible one, but has to be 
understood as a probable one likely to happen in the near future. 


By giving wide meanings to the words “prejudicial”, 
“likely” and "interests" in the section, its constitutionality may be 
seriously brought into question and it may even be unconstitutional 
when extensive meanings are given to them. Even though the 
intention of the legislature is to express itself in an unequivocal manner 
due to its varied composition and the necessity to obtain an agree- 
ment of a majority of members, it is often not easy to avoid generality. 
Therefore, the courts evolved a principle that statutes should be so 
construed as to avoid any serious question of unconstitutionality 
in order to make them constitutional. If the limits of Parliament's 
power to impose restrictions are borne in mind, and the general 
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words are construed subject to these limits, the words of wide import 
may be understood in narrow limits and thus a possible question of 
unconstitutionality may be avoided. 


Under section 2 as it is now worded, possession of a document 
containing objectionable material is not punishable, although on a 
notification made by a state or Central Government under section 
4(1) of the Act, the document becomes liable to be forfeited. There 
seems to be no point as a matter of principle in not making conscious 
possession of material of such gravity which at any time may be 
circulated or cause to be circulated, an offence. This is a serious 
lacuna in the drafting of the section. 


To question the frontiers of India in such a way as to enlarge 
the territory of India does not seem to fall normally within the 
scope of the section for in such a case safety or security of India is 
not involved. But in times of tension, even such questioning may 
involve safety or security of India and hence becomes criminal. 


The effects of the provision are likely to be-more far reaching. 
A debate in any of the political organs of the United Nations or a 
wireless transmission, broadcast from a station in a foreign country 
containing matter falling within section 2 of the Act may become 
criminal in India if given publicity. A debate in any organ of the 
United Nations contained in the official documents of that body 
probably may be allowed to be circulated because they are 
privileged under convention and municipal law. But a reprint 
cannot be considered to be equally privileged. 


A similar provision was made in Rumania by a decree of July 
1958. Article 184 says :? 


“Rumanian citizens who commit any act which could lead 
to the subjugation of the territory of the state or a part of it 
to the sovereignty of a foreign State, or by which the inde- 
pendence of the state would be destroyed or harmed, commit 
the crime of treason to the fatherland and shall be sentenced 
to death. The same penalty shall be imposed if an act is 
committed which leads to the undermining of the unity of the 
State.” 


From the tenor of the legislation as it appears "acts" include 
words spoken or written. Compared to this provision, section 2 
of the Criminal Law Amendment Act is milder in respect of the 


2. Bulletin of the International Commission of Jurists, No. 9 August 1959, p. 47. 
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penalty. If discreetly administered, its constitutionality or justness 
is unquestionable. 


French Penal Code also contains a similar provision. Of this 
provision it is said as follows :* 


“This provision is very far-reaching. It is in fact interpreted 
in such a way that any form of agitation to get France to give 
up part of her territory is regarded as coming under the juris- 
diction of the provision. "There is no distinction between the 
attempt and the completed crime." 


The outstanding differences between section 124-A of the 
Indian Penal Code and section 2 of the Criminal Law Amendment 
Act lie in the enforcement of the provisions. For a prosecution 
under section 124-A, prior sanction of the State Government is a 
requisite. No such sanction is necessary for a prosecution under 
the latter act. The offence under section 124-A is triable by a Court 
of Session and other Magistrates designated in Schedule II of the 
Criminal Procedure Code and the offence under the newly enacted 
provision is triable by any Magistrate. Thus it is liable to abuse. 


Section 3 of the Act 


Section 3(1) of the Act* empowers the Central Government 
to declare any area of India adjoining the frontiers to be a notified 
area, if they consider that in,the interests of the safety or 
security of India or in the public interest it is necessary or expedient 
to do so. The section says that the area so notified shall remain as 
a notified area so long as the notification remains in force. But 
there is no provision in the act empowering the Central Govern- 
ment to revoke or modify the notification. Nor does the section 
say that the Central Government may make a notification as and 
when they think fit. "Therefore, it seems that a notification once 
made in respect of an arca is irrevocable. This is again a defect in 
the drafting of the section. If the section is amended so as to convey 
that the Central Government have the power as and when they 


3. See Frede Castberg, Freedom of Speech in the West, p. 54 (1960). 

4. Ibid. 

8. Section 3(1) of the Act says: “If the Central Government considers that in 
the interests of the safety or security of India or in the public interest, it is 
necessary or expedient so to do, it may, by notification in the official Gazette, 
declare any area adjoining the frontiers of India to be a notified area; and 
thereupon, for so long as the notification is in force, such area shall be a 
notified area for the purposes of this section.” 
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consider necessary to make a notification and also the power to 
alter, vary, amend or revoke such notification, the purpose will be 
better served. 


The consequences which follow from the notification are serious. 
Severe restraints on movement and residence of citizens may be 
imposed. So far as restrictions on speech may be imposed section * 
3(2) is relevant. It says: 


*Whoever makes, publishes or circulates in any notified area, 
any statement, rumour or report which is, or is likely to be, 
prejudicial to the maintenance of public order or essential 
supplies or services in the said area or to the interests of the 
safety or security of India, shall be punishable with imprison- 
ment for a term which may extend to three years, or with fine, 
or with both.” 


Without reference to truth or the purpose of making any 
prejudicial statement or report or for publishing or circulating it, 
a person may be punished. Even an innocent representation made 
for the purpose of obtaining its lawful redressal of a grievance 
comes within its ambit. Thus it is a very drastic restriction on the 
freedom. But section 3(2) comes into operation only on a notifica- 
tion under section 3(1) of the Act being made. It is difficult to 
assess in advance the circumstances under which the notification 
will be made. If the Central Government have that in mind 
a proclamation will be made under Article 352 of the Constitution 
in the first instance before section 3(2) is brought into operation. 
Thes, no question of constitutionality of section 3(2) is likely 


to arise. 


If such a proclamation under Art. 352 were not made and 
section 3(2) is brought into operation several questions regarding 
its validity may arise. First, is the determination of the Central 
Government of the conditions laid down in section 3(1) for bringing 
section 3(2) into operation conclusive? So long as freedom of 
speech and expression is a guaranteed right of a citizen, the existence 
of the conditions and their validity should be objectively determined 
by the courts. Secondly, if the restrictions only operate in remote 
and vulnerable areas in the genuine interests of safety or security 
of the country or in public interest or for maintenance of public 
order, there is no doubt as to the constitutionality of section 3(2). 
On the other hand, if a notification bringing into force of section 3(2) 
of the Act is made on grounds which have no bearing on the interests 
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sought to be protected by the section or made with reference to an 
area which in no sense can be said to be “adjoining the trontier of 
India", as for instance, the whole of the Uttar Pradesh or the whole 
of Andhra Pradesh, different questions will arise. As the notifica- 
tion determines the time and area of operation of section 3(2) of 
the Act, constitutionality of it has to be judged with reference to 
them both. 


By the rules now made under sub-section (1) of section 3 of 
the Criminal Law Amendment Act, 1961, the Central Government 
notified® parts of Uttar Pradesh, Himachal Pradesh and Bengal 
adjoining the frontier with China as notified areas. In the context 
of the transfrontier developments, tension across the border and the 
vulnerable nature of the areas it may be presumed that the notifi- 
cation has been made under urgent political necessity. On account 
ot their comparative smallness in size, the restriction on the freedom 
of speech and expression placed in those areas cannot be said to be 
unreasonable. In Virendra v. State of Punjab,’ the Supreme Court 
laid down that if the restrictions on the freedom of speech are for a 
short duration and are operative only in one State and if there is 
choice for the Government to reconsider their decision and revoke 
it after considering the representations made against their order, 
constitutionality ot the order as well as of the statute under which 
it was made may be sustained. In the Punjab, restrictions on the 
freedom of the Press were imposed by the State, Government in 
connection with agitation of the language groups. In the instant 
case, the Central Government imposed restrictions on the freedom 
on account of their proximity to the frontier which is disputed. 
There may not be any scrious difficulty in sustaining its constitution- 
ality. But it is better, as suggested above, if section 3 of the Crimi- 
nal Law Amendment Act is amended so as to enable the Government 
to revoke their notification or alter the limits of the areas notified. 


6. The Gazette of India, March 31, 1962 Part II Sec. 3(i) 372, 373 and 374, 
It notified that June 1, 1962 as the date from which the movements of 
persons, other than those specified in the rules, are restricted. 


7. [1958] S.C.R. 308. 


CHAPTER VII 


CONCLUSIONS 
(Chapters I to VIT) 


The Supreme Court interpreted section 124-A of the Penal 
Code as an offence against the public order and held that the 
section is constitutional. 


Section 295-A of the Penal Code makes an insult to religion or 
religious beliefs of a class of persons an offence if offered with 
deliberate and malicious intention of outraging the feelings of 
that class, The Supreme Court held that the criteria prescribed 
in the section sufficiently imply that it is an offence intended 
to be enacted as one against the public order and therefore 
it does not give rise to a question of unconstitutionality. 


Although the Supreme Court has not expressly stated, it has 
adopted the principle of integral interpretation. The text of 
the enactment in question and the constitutional provisions are 
read together and the former is modified to the extent necessary 
by the text of the latter. Applying the same principle to the 
text of section 153-A of the Penal Code and of sections 2 and 
3(2) of the Criminal Law Amendment Act, 1961, the provisions 
may be sustained as constitutional. 


It appears that the omission of the words “of the Indian 
Citizens” in the newly enacted section 153-A of the Penal Code 
qualifying the racial, language and religious groups and castes 
and communities amongst whom promotion or attempt at hatred 
or enmity is made criminal, is only casual and not deliberate. 
To place the matter beyond doubt, it is desirable to amend the 
section by inserting the qualifying words ‘Indian citizens" 
after the word “communities” in both clauses of the section. 


Omission of the explanation to section 153-A does not make 
any material difference because enmity or hatred are being 
construed as serious types of provocations and truthfulness and 
good faith are defences in generality of cases under the Penal 
Code. When the section is construed in the light of public 
order as a reasonable restriction on the freedom of speech, the 
omission of the explanation does not seem to make materia! 
difference. 


6. 
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Section 2 of the Criminal Law Amendment Act, 1961, makes 
publication by any means whatsoever, of the matter question- 
ing the territorial integrity or frontiers of India prejudicial to 
the safety or security of India, a crime. Conscious possession 
with a view to circulating sometime in the future is not a crime. 
It may also be made a crime. 


On a notification being made under section 3(1) of the Criminal 
Law Amendment Act, 1961, publication of the reports of the 
type mentioned in section 3(2) become punishable. But the 
Government is not vested with the power to revoke, modify 
or alter the notification. This is only a casual omission. There- 
fore, section 3(1) of the Act may be amended so as to rectify the 
defect. 


The method of integral interpretation adopted by the Supreme 
Court relieves the courts of the task of declaring laws uncon- 
stitutional, wherever possible. But from the point of criminal 
law,a difficulty will arise. The law to be applied in each 
case is to be ascertained from different sources. Magistrates 
of the lower rank will certainly find it difficult to ascertain and 
enforce the law in individual cases. This is an undesirable 
result. A time, therefore, may come when the relevant 
offences in the Penal Code have to be redefined and a new 
classification may have to be made in the light of the constitu- 
tional provisions. This is only a possibility. 


CHAPTER VIII 


LAWS EMPOWERING FORFEITURE OF DOCUMENTS 
AND THEIR CONSTITUTIONALITY 


1, STATE GOVERNMENT’S POWER TO FORFEIT NEWSPAPERS, 
BOOKS AND DOCUMENTS FOR SEDITIOUS CONTENT 


If the objectionable matter is disseminated by speech, the 
prosecution of the person responsible for the dissemination is the 
only sanction to be applied. If the matter is reduced to writing and 
is being circulated, either the person publishing may be prosecuted 
or the writing may be banned or both may be done in appropriate 
cases. When a publication is really destructive of the public order, 
power of punishment without the power of forfeiture serves 
little purpose. Thus the power of forfeiture is the more effective 
sanction, when publications contain material threatening the 
public order within the State. 


In the early times, governments were very sensitive and 
they did not allow certain kinds of publications to be circulated. 
Sometimes the objections were on moral grounds. At others they 
were based on religious and political grounds. No state at any time 
permitted circulation of every kind of matter. 


With the growth of printing in India, the Government had 
to deal with the problem of restraints on the circulating material. 
Act XI of 1835 declared that the Press in India became free and 
that it was not subject to any previous restraints like licensing of 
the press or pre-censorship. The Press Act of 1857 re-introduced 
the licensing system for a short timc during the Indian Mutiny. 
Thereafter the licensing system was not in vogue. But a 
different method was adopted for controlling the circulation of 
undesirable publications. 


The Vernacular Press Act, 1878, introduced drastic restric- 
tions on the Press. For publishing matter which was declared by 
the act to be objectionable, the publication itself might be forfeited. 
In the first instance a warning to the printer not to repeat printing 
of such matter might be given. If the printing was repeated the 
printer might be required by the executive to deposit security which 
might be forfeited if the printer persisted in the publication of the 
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matter of the nature objected to. Or straight away, sccurity might 
be demanded and on repetition. of the offence it might be forfeited. 
If the executive thought it necessary, the press itself might be forfeited. 
There was no appeal to the courts in any of the matters. Appeal 
lay only to the Governor-General-in-Council, whose decision was 
final. The Act applied only to the publications in native languages. 
It had no application to publications made exclusively in English. 
The Act was repealed in 1882. 


The Press Act, 1910, essentially retained the scheme of the 
Vernacular Press Act in imposing penalties. But the Act applied 
to the publications made in English as well as in native languages. 
The grounds on which the forfeiture might be ordered were en- 
enlarged.! Under section 17 of the Act, power of review was given 
to the High Court. But the burden of proving that publication 
in question did not contain any objectionable matter was placed 
on the applicant. The High Court’s power of review was 
very limited. Jurisdiction of the court was barred from question- 
ing the order of forfeiture otherwise than by an application under 
the Act. On the High Court's power of review under the Act, 
Jenkins C.J. said :* 


“The Advocate-General has convinced me that the 
Government's view of this piece of legislation is correct, and 
that the High Court’s power of intervention is the narrowest; 
ils power to pronounce on the legality of the forfeiture by reasons 
of failure to observe the mandatory conditions of the Act is 
barred : the ability to pronounce on the wisdom of the execu- 
tive order is withheld; and its functions are limited to consider- 
ing whether the applicant to it has discharged the almost hope- 
less task of establishing that his pamphlet does not contain 
words which fall within the all comprehensive provision of the 
Act. I describe it as an almost hopeless task, because the terms 
of section 4 are so wide that it is scarcely conceivable that any 
publication would attract the notice of the Government in this 
connection to which some provision of that section might not 
directly or indirectly whether by inference, suggestion, allusion 

` metapher, implication or otherwise apply." 


Describing the comprehensive nature of section 4(1) of the 


Section 4(1) of the Act. 


Section 22. 
In re Mahomed Ali, I.L.R. 41 Cal. 4606, 483-484. 


wm! 


68 LAW OF SEDITION IN INDIA 


Act enabling the executive to order forfeiture, the learned Chief 
Justice said :* 


“The provisions of section 4 are very comprehensive, 
and its language is as wide as human ingenuity could make 
it; indeed it appears to me to embrace the whole range of varying 
degrees of assurance from certainty on one side to the very 
limits of impossibility on the other. 


It is difficult to see to what lengths the operation of this 
section might not plausibly be extended by an ingenious 
mind. They would certainly extend to the very limits of 
impossibility on the other. 


An attack on that degraded section of the public which 
lives on the misery and shame of others would come within this 
wide spread net ; the praise of a class might not be free from 
risk. Much that is regarded as standard literature might 
undoubtedly be caught.” 


A repressive statute of such nature provoked resentment. In 
1921, the Sapru Committee was constituted to examine the then exist- 
ing laws restricting freedom of the press in India and to suggest alte- 
rations therein. Pursuant to the recommendations of the Committee, 
the Press Act of 1910, was repealed and the provisions thereof, to 
the extent necessary, were embodied in the Press Laws Repeal and 
Amendment Act, 1922,5 and enacted into section 99A to G of the 
Criminal Procedure Code. 


Under the original provision, only seditious writings, that is 
writings falling under section 124-A of the Penal Code, were liable 
for forfeiture. Section 99A- of the Criminal Procedure Code was 
subsequently amended so as to make writings provoking enmity 
and hatred between different classes of citizens® and writings leading 
to religious insult or insult to religious beliefs of a class of citizens 
liable for forfeiture.” Section 99-A to G of the Criminal Procedure 
Code now reads as follows: 


“99-A. Power to declare cerlain publications forfeited and to 
issue search-warrants for the same: 


. Ibid, 418. 
Act 14 of 1922. 
Act 36 of 1926, 
. Act 25 of 1927. 
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(1) Where— 


(a) any newspaper, or book as defined in the Press and 
Registration of Books Act, 1867, or 


(b) any document, 


wherever printed, appears to the State Government to contain 
any seditious matter or any matter which promotes or is in- 
tended to promote feelings of enmity or hatred between 
different classes of citizens of India or which is deliberately and 
maliciously intended to outrage the religious feelings of any 
such class by insulting the religion or the religious beliefs of 
that class, that is to say, any matter the publication of which 
is punishable under section 124-A or section 153-A or section 
295-A of the Indian Penal Code, the State Government may, 
by notification in the Official Gazette, stating the grounds of 
of its opinion, declare every copy of the issue of the newspaper 
containing such matter, and every copy of such book or other 
document to be forfeited to Government and thereupon any 
police officer may seize the same wherever found in India 
and any Magistrate may by warrant authorize any police 
officer not below the rank of sub-inspector to enter upon and 
search for the same in any premises where any copy of such 
issue or any such book or other document may be or may be 
reasonably suspected to be. 


(2) In sub-section (1) *document" includes also any 
painting, drawing or phtotograph or other visible representation. 


99-B. Application to High Court lo set aside order of forfeiture: 


Any person having any interest in any newspaper, book 
or other document, in respect of which an order of forfciture 
has been made under section 99-A, may, within two months 
from the date of such order, apply to the High Court to set 
aside such order on the ground that the issue of the newspaper, 
or the book or other document, in respect of which the order 
was made, did not contain any seditious or other matter of 
such nature as is referred to in sub-section (1) of section 99A. 


99-C. Hearing by Special Bench: 


Every such application shall be heard and determined 
by a Special Bench of the High Court composed of three Judgts. 


99-D. Order of Special Bench setting aside forfeiture : 
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(1) On receipt of the application, the Special Bench shall, 
if it is not satisfied that the issue of the newspaper, or the book 
or other document, in respect of which the application has 
been made, contained seditious or other matter of such a 
nature as is refrreed to in sub-section (1) of section 99A, set 
aside the order of forfeiture. 


(2) Where there is a difference of opinion among the judges 
forming the Special Bench the decision shall be in accordance 
with the opinion of the majority of those Judges. 


99-E. Evidence to prove nature or tendency of newspapers : 


On the hearing of any such application with reference to 
any newspaper, any copy of such newspaper may be given in 
evidence in aid of the proof of the nature or tendency of the 
words, signs or visible representations contained in such news- 
paper, in respect of which the order of forfeiture was made. 


99-F Procedure in High Court: 


Every High Court shall, as soon as conveniently may be, 
trame rules to regulate the proccdure in the case of such 
applications, the amount of the costs thereof and the 
exccution of orders passed thereon, and until such rules are 
framed, the practice of such Courts in proceedings other 
than suits and appeals shall apply, so far as may be 
practicable, to such applications. 


99-G. Jurisdiction barred: 


No order passed or action taken under section 99A 
shall be called in question in any Court otherwise than in 
accordance with the provisions of section 99B.” 


By Act I of 1951, wherever the word ‘‘States” occurs, "India" 
is substituted. Thus the word India finds a place in the section. 


2. FORFEITURE OF POSTAL ARTICLES IN TRANSIT 


Any postal officer authorised by the Post-Master-General 
may detain any article in the course of transmission by post if he 
suspects it to contain seditious matter, that is matter the publication 
of which is punishable under section 124-A of the Penal Code. 
Such a publication detained by the postal authorities may be 
examined by the State Government? If it appears to the State 


8. Section 27-B (a)(ii) of the Indian Post Office Act, 1898. 
9. Section ?7.B (3). 
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Government to contain seditious matter, it may pass such orders 
as it thinks fit." Any person interested in the detained article 
may apply within two months from the date of detention to the 
State Government for its release. If the State Government 
rejects the application, within two months of the rejection, the 
aggrieved party may apply to the High Court for an order of release 
of the detained article.'? Before the High Court, the same pro- 
cedure as is followed under section 99-B of the Criminal Procedure 
Code should be followed for obtaining an order of release of the 
detained article.’ The ground on which the High Court may 
pass an order of release is that the article does not contain any 
seditious matter. Jurisdiction of courts to question the validity 
of the orders of detention made by the postal authorities is barred 
otherwise than by an application before the High Court to obtain 
an order of realease.! By following this procedure, any drawing, 
printing, photograph, printed matter or blocks may be detained in 
the course of postal transmission.!® 


One of the modes of disposal open to the State Government 
in the case of detained articles is to order forfeiture. Order of the 
State Government need not be published in the Official Gazette. 
Nor is it obligatory on the part of the State Government to state. the 
grounds of its opinion. The postal authority is required to inform 
to the sender of the article the fact of detention." It is not obliga- 
tory on the part of the State Government to give reasons for reject- 
ing an order of release. Thus one of the important safeguards 
provided under the Criminal Procedure Code to the aggrieved party 
is absent in obtaining a remedy under the Post Office Act. The 
scope of operation of the orders passed under the Criminal Procedure 
Code and under the Post Office Act are different. In the former 
case, all publications, whosoever may have bcen for the time being 
in possession, are covered by the notification and they become liable 
to forfeiture. In the latter case, only the sender of the article is 
affected. Thus there is a substantial difference between the number 
of publications affected by the orders. "This explains the difference 
in the form of notice between the two cases. But the State Govern- 


11. Jbid, proviso (1). 

12. Ibid, proviso (2). 

13. Section 27-C. 

14. Section 27-B(3) proviso 2. 

15. Section 27-D 

16. See the definition of “document” in section 27-B(4). 
17. Section 27-B (2). 
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ment should make an order of rejection on an application made by 
the aggrieved party for the release of the article. This provision 
is wide enough to be understood as requiring that an order of rejection 
should state reasons. Thus, by interpretation, a possible objection 
to the constitutionaility on the ground of unreasonableness may 
be obviated. 


3. FORFEITURE WHEN A PUBLICATION IS IMPORTED ACROSS 
THE CUSTOMS BORDER 


Under the Sea Customs Act, 1878, the Chief Customs Officer 
or other officer authorised by the State Government may detain 
any package brought by land or sea into India, if it is suspected to 
contain seditious matter. The detaining officer should send by 
post to the addressee or consignee a notice intimating the fact of 
detention.? Thereafter the remedy of the aggrieved party to 
obtain release of the detained package is the same as that provided 
under the Post Office Act for the release of a detained article in 
the postal transit, that is by an application to the High Court for 
an order of release. Under the Post Office Act and the Sea Customs 
Act, the High Court may pass an order of release only on the ground 
that the article or the package in question did not contain seditious 
matter, that is to say, matter the publication of which is not punish- 
able under section 124-A of the Penal Code. In both, the applica- 
tion should be heard by a Bench of three judges of the High Court, 
as is under the Criminal Procedure Code. In both, matters the 
publication of which is punishable under sections 153-A or 295-A of 
the Penal Code are not liable to forfeiture. Under the Sea Cus- 
toms Act, forfeiture ot documents imported by air is not expressly 
provided for. 


4. FORFEITURE UNDER THE CRIMINAL LAW AMENDMENT 
ACT, 1961 


If any book, newspaper, or document appeais to the State 
Government to contain matter the publication of which is punishable 
under section 2 or 3(2) of the Criminal Law Amendment Act, 1961, 
it may by order published in the Official Gazette, after stating the 
grounds of its opinion declare that every copy of such publication 
is forfeited. The same power may also be exercised by the 
Central Government.™ So far as forfeiture of matter the publica- 


18, Section 181-A of the Sea Customs Act. 

19. Section 181-A(2). 

20. Section 4(1) of the Criminal Law Amendment Act, 1961. 
.21, Section 4(2). 
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tion of which is punishable under section 2 of the Act is concerned, 
the construction of the sections presents no difficulty. Any docu- 
ment containing material, the publication of which is made criminal 
under section 2 of the Act is liable to forfeiture anywhere in India. 
The power under the section is used to confiscate “China Today” 
published by the Chinese Embassy in New Delhi. As the Chinese 
Embassy cannot claim the fundamental right to freedom of speech, 
constitutionality of the action is not in doubt. 


To the extent to which it empowers forfeiture of documents, 
the publication of which is punishable under section 3(2) of the 
Act, the meaning of the section is not clear. Section 3(2) of the 
Act comes into force on a notification issued under section 3(1) of 
the Act.? Section 3(1) of the Act makes it clear that an area 
notified under section 3(1) is a notified area for the purposes of 
section 3. Thus the operation of section 4(1) of the act entailing 
forfeiture seems to be independent of the operation of section 
3(2) of the Act making an act criminal. The result is, that a 
document, for containing matter considered to be objectionable 
under section 3(2) of the Act, may be subjected to forfeiture 
anywhere in India because in a remote corner of the country, 
the publication of the matter is, inter alia, likely to be prejudicial 
to the maintenance of public order. For instance, a document 
may be forfeited in Kerala on the ground that its contents 
have a prejudicial effect on the public order in the remote areas of 
Himachal Pradesh or Uttar Pradesh. When the Parliament itself 
has chosen that an act should be punishable in a particular area, 


it does not stand to reason if freedom of speech is restricted in the 
whole of India. 


On account of this absurdity which would otherwise result, 
the word “punishable” under section 4(1) should be taken as 
“actually punishable’. Therefore, a document may be forfeited 
only in the notified areas for containing objectionable matter, during 
the time the publication of the matter is therein actually punishable. 
The same matter might be in circulation in other parts of India. 


5. RECOMMENDATIONS OF THE PRESS LAWS ENQUIRY COM- 
MITTEE AND THE PRESS COMMISSION 


(a) Regarding Section 99-A of the Criminal Pracedure Code 


22. Issues of “China Today" of April 5, 13-and 21, 1962 were confiscated, 
See The Statesman, June 2, 1962, p. 7 Col. 5. 
23. Section 3(1) of the Criminal Law Amendment Act, 1961. 
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Neither the Press Laws Enquiry Committee,** nor the All 


India Newspaper Editors Conference?$ thought it necessary to 
suggest any amendments. The Committee found that the adminis- 
tration of the law was just. 


Having recommended the repeal of the section 124-A, the 


Press Commission recommended? the corresponding amendment 


of 


section 99-A of the Criminal Procedure Code so as to repeal 


the section to the extent to which it empowers the Government to 
forfeit documents the publication of which is punishable under 
section 124-A of the Penal Code. 


(b) Power lo intercept articles and packages in the postal transit or across 


customs frontier 


The Press Laws Enquiry Committee did not suggest any 


amendments.” In regard to interception of postal articles, it said that 
“such provisions exist in the press laws of progressive countries.''?? 
In regard to the power under the Sea Customs Act, it said that "it 


is 


an improvement on the laws of ceri foreign countries." But 


it recommended that any imported matter inciting people to commit 
an offence be made liable for forfeiture by the Customs authorities.3! 
This recommendation has not yet been implemented. If it is imple- 
mented, it is very likely that publications inciting people to class 
hatred or tending to religious insult may become the subject of 
forfeiture. 


The Press Commission suggested amendments on the same 


lines on which it suggested amendments to section 99-A of the 
Criminal Procedure Code.™ 


6. CONSTITUTIONALITY OF THE PROVISIONS 


The provisions creating crime, when construed in the interests 


Report fo the Press Laws Enquiry Committee, 40 (1948) 
Ibid, 51. 

Ibid, 40. 

Report of the Press Commission, Part I, 405 (1954). 


Report of the Press Laws Enquiry Committee, 42 (1948) in regard to inter- 
ception of postal communications. Jbid, 41 in regard to power of interception 
accross customs frontier. 

Ibid, 42. 

Ibid, 41. 

lbid. 


Report of the Press Commission, Part I, 407 (1954). 
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of public order are constitutional. For the same reasons, if they 
are allowed to be circulated, they should become liable to forfeiture. 


Under the statutory provisions, the Government has the initia- 
tive to take action. That power is absolutely necessary because 
sometimes unless immediate action is taken the copies of publica- 
tions may go underground and thus be a source of greater evil. The 
initial power is not vested in any subordinate official. The highest 
authority in which all executive power of the state is vested exercises 
the power in the first instance. 


The twin safeguards against Government’s abuse of power are, 
its obligation to state reasons for the action taken and the judicial 
corrective. The High Court's power of review is real and substantial. 
Against the decision of the High Court, an appeal in appropriate 
cases may be taken to the Supreme Court. A more effective machi- 
nery ensuring freedom cannot be devised under any municipal 
system. Therefore, the constitutionality of the provisions does not 
seem to be open to doubt. 


In Harnam Das v. State of U.P.9 the Supreme Court assumed 
that section 99-A of the Criminal Procedure Code is constitu- 
tional. In Veerabrahman v. Siate! the High Court of Andhra 
Pradesh without much discussion held that the section is a reason- 
able restriction on the freedom of speech. In Khalil Ahmad v. 
State,® the Allahabad High Court held that the section in so far 
as it concerns forfeiture of documents the publication of which is 
criminal under section 295-A of Penal Code is constitutional 
because section 295-A is held by the Supreme Court to be con- 
stitutional. 





33. A.LR. 1961 S.C. 1662. 
34. ATIR. 1959 A.P. 572, 
35. A.LR. 1960 All, 715. 


CHAPTER IX 


ORDERS OF FORFEITURE AND THEIR REASONABLENESS 


1. CONSTITUTIONAL REQUIREMENT OF REASONABLENESS OF 
THE ORDERS 


An order made by a State Government forfeiting a publication 
comes under the definition of law in Art. 13 of the Constitution.! 
State may ‘mpose reasonable restrictions on the freedom of speech 
and expression of a citizen. When a governmental order purports 
to be a restriction on the freedom of expression, it is not sufficient 
if it is shown that it is made pursuant to a statute which is reason- 
able. To be in accordance with the Constitution, therefore, a 
governmental order making forfeiture of a publication must be 
first, in accordance with the statutory provision and secondly, 
satisfy the constitutional requirement of reasonableness.? The 
position of an order under a statute is thus analogous to that of 
a bye-law passed by a company under the English law.! In con- 
sequence, there should be a re-appraisal of the positions under 
law as laid down before the Constitution. 


2. POSITION OF THE STATE AND CENTRAL GOVERNMENTS 


Under the Criminal Procedure Code,* the Post Office Act,® 
and the Sea Customs Act, the State Government may order for- 
feiture of publications. Under the Criminal Law Amendment 
Act, 1961, the powers are exercisable by the State as well as by the 
Central governments? It was under the Orders of the Central 
Government that the issues of “China Today” were confiscated. 


l. Article 13(3)(a) defines law as including “any ordinance, order, bye-law, 
rule, regulation, notification, custom or usage having in the territory of India 
the force of law.” 

2. Article 19(2). 

3. K.C. Venkata Ghalamayya v. Madras State, A.1.R. 1958 A.P, 173, Per Viswanatha 

Sastri, J. 

Maxwell's Interpretation of Statutes, 303 (10th ed. 1953). 

Section 99-A. 

Section 99-A. 

Section 181-A. 

Section 4(1) and 4(2) of the Act. 


Sr oan» 


ORDERS OF FORFEITURE AND THEIR REASONABLENESS 77 


In respect of the other provisions under which it is expressed 
that the State governments possess the powers of forfeiture, the 
Central Government is in the position of a State Government in the 
Union Territories? Therefore it may exercise the power in respect 
of them. 


3. AREA OF OPERATION OF THE ORDERS 


The powers under the enactments exercisable by the govern- 
ments are executive in character. Therefore, the area of operation 
of the order is co-extenisve with the territorial extent of the power. 
Matters covered by the Criminal Procedure Code are listed as concur- 
rent for legislative purpose.!? Executive and legislative powers of 
the States and the Centre are also concurrent.!! But under the Con- 
stitution, by legislation passed by the Parliament, executive power 
in respect of a concurrent subject, may be reserved to the Central 
Government.!2_ No such express reservation is made under sec- 
tion 99-A of the Criminal Procedure Code. 


What is the effect of the amendment made in 1951 substitut- 
ing "India" for the States? It is not the concern here to go into 
the question of its effect on the other provisions of the Code. But in 
this section, the alteration cannot have any change in the effect. 
On a notification containing the order of forfeiture being published 
in the State Gazette, provision before the amendment stated that 
any police officer ofthe rank specified, upon the authority ofa warrant 
issued by a Magistrate, might search and seize the publication ordered 
wherever found in the “States”. After the amendment, it looks as 
if it may be done anywhere in India. If the change is deliberate, 
the provision may be ultra vires for three reasons. First, an officer 
in one State cannot act at the direction of the Government in another 
State, when the Government of that State has an independent power 
over the matter to do or not to do the same. Secondly, such a 
result has the effect of placing each of the State governments in the 
position of the Central Government. This the Constitution does 
not permit. Thirdly, it is an unreasonable restriction on the fun- 
damental rights of expression and property to affect the rights of a 
citizen in one State by an order published in the Official Gazette 





9. See In re Abul Kalam Azad, 16 Cr. L.J. 698 (1915).Under the Press Act, 1910, 
Local Government might order forfciture. It was held that the Central 
Government was local Government for that purpose. 

19. Schedule VII List III Entry 2. 

ll. Article 73(1). 

12. Article 73(2). 
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of another State. Therefore, the word India which is newly in- 
serted in the section has to be understood as that part of India 
over which the notifying State’s executive power extends. 


4. CONTENTS OF THE GOVERNMENT NOTIFICATION 
(i) It must sufficiently describe the publication notified to be forfeited 


It is the concerned Government, which should notify that the 
matter is objectionable. Therefore, someone for the Government 
must have read the matter. If it can be shown that no one for the 
government has read it and yet madea notification it has no existence 
in the eye of law.!3 But it is almost an impossibility to prove that no 
one for the Government has read the matter. There is also a 
presumption that all official acts are lawfully done.H "Thus there is a 
presumption that the matter was read and found to be objection- 
able.5 But in order to give raise to the presumption, the notifi- 
cation should clearly describe at least the form of the matter 
objected to. 


In Veerabrahmam v. State,“6 the High Court of Andhra Pradesh 
sustained the Government’s order forfeiting a Telugu publication 
entitled “Bible Bandaram." The notification made by the Gov- 
ernment of Andhra Pradesh did not disclose’? that the publication 
ordered to be forfeited consisted of two volumes. Even at the time 
of the argument, the counsel appearing for the Government was 
not aware that the publication ran into two volumes. The appli- 
cant’s advocate drew the attention of the Court to the existence of 
two volumes so that any order might not subject both volumes to 
forfeiture. Thereupon, the High Court seems to have passed an 
order refusing to set aside the governmental Order in regard to 
both volumes. The decision of the Court cannot be supported. 
If the Government order did not disclose that the publication ran 
into two volumes, and the High Court sustained the order, it 
means that the forfeiture was to be made under the order of the 
High Court. The High Court has no such power. The course 
adopted by the High Court is objectionable because there is no 
evidence to show that the Government directed its mind to the 





13. Narayanaswami Naidu v. Inspector of Police, Mayaram [1948] 2 M.L.J.34. The 
discussion as to the fraud on power may be found in tbe judgment of the 
Chief Justice. 

14, Evidence Act, 1872, sec. 114, Illustration (e). 

15. In re Mahommed Ali, I.L.R. 41 Cal. 466. 

16. AIR. 1959 A.P. 572. 

17. Andhra Pradesh Gazette Part 11-353, Home Department General C. 
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question of forfeiture. The facts do not warrant the inference that 
someone for the Government had read the matter. 


(it) If there are more volumes than one subjected to forfeiture, the notifica- 
tion must make a clear mention of them all 


In considering whether or not there should be separate notifi- 
cations in respect of different volumes in ordering forfeiture, the 
High Court of Andhra Pradesh in Veerabrahmam v. State!$ had 
incidentally considered whether the volumes of Halsbury’s Laws of 
England are different books or one book in different volumes. In 
regard to Halsbury's Laws, there seems to be no doubt that they are 
different books because but for the title there is nothing in common 
among them. The case may be different when a book is split into 
volumes as a ruse. But in all the laws above-mentioned, definition 
of book as contained in the Press and Registration of Books Act, 
1867, applies. Under it, book includes every volume.!? There- 
fore, each volume has to be separately notified. Same notification 
may also contain governmental orders in regard to different books.” 


(iii) A book and a translation are to be separately considered 


A book and a translation thercof are to be separately con- 
sidered for purposes of forfeiture. The Communist International 
in English was not banned but its translation in Hindi was forfeited.?! 
The original in English of Come Over Into Macedonia Aid Help Us was 
notified to be forfeited.?2 ^ Copies of its Urdu translation were 
rcturned to the author.?3 


But in Veerabrahmam v. State of Andhra Pradesh,?* the notifica- 
tion in question in part was as follows :26 


“The Governor of Andhra Pradesh hereby declares that 
all copies, wherever found, of the aforesaid book and all other 
documents containing copies, reprints, translations of, or extracts 
from the said book, shall be forfeited to the Government." 


18. A.LR. 1959 A.P. 572. 

19. Section 1. 

20. Baijnath Kedia v. Emperor, A.I.R. 1925 All. 195. 

21. Gautam v. Emperor, ^.I.R. 1936 All. 561. 

22. In re Mahomed Ali, 1.L.R. 41 Cal. 466. ‘This is a case under the Press Act, 
1910. 

23. See Norton’s arguments at 14 Cr.L.J. 497, 498. 

24. ALR. 1959 A.P. 572. 

25. Andhra Pradesh Gazette, Part 11-353, Home Department General C. 
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How the translation of the book can be affected by this order, 
it is difficult to see. If it is already existing, a separate notification 
is necessary. If it is non-existent, a future translation cannot be 
forfeited by the order now made. 


No idea in itself can be considered as objectionable. Objection 
is only in regard to the mode of presentation. Therefore, the original 
and a translation must stand or fall on the merits of each. 


(iv) Extracts from a notified book incorporated in another book have to be 
considered in the context of the book in which they are embodied 


If a book contains unobjectionable extracts from a book for- 
feited, the book which contains them cannot become objectionable 
on that account. It is never the case that an objectionable book 
contains objectionable matter in every line. For instance, in 
some of the states in the United States, the American Declaration 
of Independence was banned,26 because it is a standing call to the 
people to rebel against injustice. Even in these states, it does not 
seem to be the case that a book containing any extract from the 
Declaration is objectionable. 

(v) The notification must contain the government's grounds of opinion 
for ordering forfeiture 


This is a mandatory requirement. It is an essential part of 
the scheme of legislations and is an important safeguard against 
the governmental abuse of power.?” If, in the opinion of the govern- 
ment, the contents of a publication are seditious, it is desirable that 
the notification should clearly state whether contempt, hatred or 
disaffection against the government established by law is excited 
or attempted. 

If, in the opinion of the Government, hatred or enmity between 
different classes of Indian citizens is provoked or attempted, 
the notification should clearly state the classes between whom such 
feelings are provoked or attempted. If the contents of a publica- 
tion provokes hatred between Christians and Mahommedans in 
Europe, on account of its possible adverse effect in India, it cannot 
be forfeited.” 








Charles G. Bolte, Security Through Book Burning, The Annals of the American 
Academy of Political Science, 87 (July, 1955). 

27. In re Mahomed Ali, 1.L.R. 41 Cal. 466. This was a case under the Press 
Act, 1910. Baijnath v. King Emperor, A.L.R. 1925 All, 195, 

28. In re Mahomed Ali, V.L.R. 41 Cal. 466. In this case, the Chief Justice pointed 
out that the order did not contain whether contempt or hatred was provoked. 


29. ibid. 


26. 
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In respect of publications making the person liable 
under section 153-A of the Penal Gode and making the pub- 
lications liable for forfeiture under section 99-A of the Criminal 
Procedure Code, two differences in the language of the two sectious 
may be noted. 


(1) Intention is not an ingredient of the offence under 
section 153-A. But under section 99-A of the Criminal Procedure 
Code, a publication becomes liable for forfeiture ‘‘if it promotes or 
is intended to promote feelings of enmity or hatred" between dil- 
ferent classes. 


(2) The classes between whom such feelings are promoted 
should be of Indian citizens according to section 99-A. That 
qualification is not there in section 153-A as enacted by Act 41 of 
1961. 


In M.L.C. Gupta v. Emperor? the Allahabad High Court 
attempted to draw a distinction between the sections on the ground 
mentioned in (1) above. But there is no real difference because to 
establish criminality under section 153-A, intention of some sort 
is necessary. 


In regard to the second difference mentioned above, it may be 
seen that it is substantial, When there is difference in the 
language of the statutes, the government may insist on a literal 
interpretation. Thus a gulf may be created between the criminal 
law and the law of forfeiture. To avoid this possibility, amendment 
of section 153-A of the Penal Code was suggested above. 


If a publication is forfeited on the ground of religious insult, 
or on the ground of questioning of the territorial integrity or inde- 
pendence of India or of its adverse effect in notified areas, it is desir- 
able to state the class or belief alleged to be insulted, how it is con- 
sidered to be a threat to India, or how it is likely to produce adverse 
effect on the law and order situation. 


Merely repeating the language of the section is not giving 
grounds.*! It is only playing with words.*? 


In this sense, grounds may be understood as reasons which 
made the government order forfciture of the publication. The 





30. A.LR. 1936 All. 314. 


31. In re Mahomed Ali, V.L..R. 41 Cal. 466. Arun R. Ghose v. State of West Bengal, 59 
C.W.N. 405,  Harnam Das v. State of U.P., A.T.R. 1961 S.C. 1662, 


32. In re Mahomed Ali, 1.L.R. 41 Cal. 466. 
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High Court of Andhra Pradesh sought to make a distinction between 
grounds and facts? probably on the basis of the distinction made 
between the two in Art. 22 of the Constitution. They may bear 
some analogy. In both cases no one expects that facts detrimental 
to the public order or public interest should be stated. But there 
is a difference in that in one case, a publication which has come 
into being is forfeited and in the other a person is detained on a 
probable suspicion. The former case requires a greater scrutiny 
than the latter. 


In referring to the objected publication, the actual passages 
objected to need not be cited. They may be suitably referred. 


The objects in stating the grounds are (1) to show that the 
Government applied their mind to the matter, (2) to enable the 
aggrieved party to present his case before the High Court and (3) 
to enable the High Court to form an opinion. 


33. Veerabrahmam v. State, A.L.R. 1059 A.P. 572. 
34. Art. 22 (6). 
36. Arun R. Ghose v. State of West Bengal, 59 C.W.N. 495. 


CHAPTER X 


THE JUDICIAL CORRECTIVE 


1. INDIVIDUAL'5 RIGHT TO MOVE THE HIGH COURT 


When a person is aggrieved by the order made by the Govern- 
ment, and he is interested in the publication, he may apply to the 
High Court for setting aside the order of forfeiture.’ Before the 
Constitution, the interest could only be proprietory. It was held 
that the right to obtain the forfeited copy of the journal in exchange 
for the applicant’s own was not a sufficient interest to enable him 
to move the Court? When the publisher of a book moved, and 
the author did not take any interest in the application, the Allahabad 
High Court expressed surprise.) But after the Constitution any 
person having the right to freedom of speech, which includes the 
right to receive the information, may also move the Court. 


Within two months from the date of the order, he has to make 
the application.’ According to a decision given betore the Con- 
stitution,® time should be reckoned from the date of the order, not 
from the date of service of notice or the publication of the notifica- 
tion. As the remedy provided was by way of petition, not by 
appeal, the Court declined to give the benefit of section 5 of the 
Limitation Act and extend the period for sufficient cause shown. 
As the petition under section 99-B is in the nature of an applica- 
tion for granting of a writ, direction or order for the enforcement 
of a fundamental right, for which there is no period of limitation 
fixed the extended benefit may also be given in this case on the 
ground of reasonableness. 


2. BURDEN OF PROOF 


The provision says® that the High Court shall set aside the 
order of forfeiture, if it is not satisfied that the publication in respect 


l. Section 99-B, Criminal Procedure Code. 


2. Inre Abul Kalam Azad, 16 Cr.L.J. 698 (19138). This was a case under the 
Press Act, 1910. 


Saigal v. Emperor, A.1.R. 1930 All. 401. 
Section 99-B, Criminal Procedure Code. 
Abdul Haq v. Emperor, 15 Cr.L.]. 222(1914). 
Section 09-D. 


ommo 
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of which the application is made does not contain seditious or other 
material as is referred to in the section. It looks as if the burden 
of proof is placed on the applicant to’ show that the publication 
ordered to be forfeited does not contain seditious or other material. 
There was a confict of opinion on the matter. 


The source of conflict may be traced to differences in concept 
under the Indian and the English laws. Under the Indian law, 
he who goes to a court should prove his case. Under the English 
Law, that which is not prohibited by law may be taken to be per- 
mitted. Therefore the burden lies on the party alleging the pub- 
lication to be objectionable. 


Under the Press, Act, 1910, the Calcutta High Court held? 
that the almost impossible task of proving the negative was on the 
applicant. In Annie Besant v. Government of Madras? Ayling, J. did 
not think that such burden was cast on the applicant. 


Under the Criminal Procedure Code, the Lahore High Court 
held that the burden was on the Government? The Allahabad 
High Court was wavering. 


The High Court of Andhra Pradesh seems to be of the view 
that the onus is on the Government. But the court has not referred 
to the constitutional right of freedom of expression. 


Closely connected with the burden of proof is the question as 
to who has the right to begin. That side which begins has the 
right to give reply and thus say the last word on the matter before 
the court. This was probably also the reason for placing the 
burden of proof on the applicant sometimes. In Baijnath v. Emperor, ? 
although the Allahabad High Court considered that the burden lay 
on the Government, the Government Advocate was asked to begin 


1. dnre Mahomed Ali, Y.L.R. 41 Cal. 466. In Annie Besant v. Government of Madras, 
A.LR. 1913 Mad. 1210, the Offg., Chicf Justice agreed. 

8. A.LR. 1918 Mad. 1210. 

9. Lajpat Rai v. Emperor, A.I.R. 1928 Lahore 245. 

10. In Baijnath v. Emperor, A.I.R. 1925 All. 195. The Court said that it was more 
convenient if the Government had begun their case. 
In Kali Charan Sharma v. Emperor, A.1.R. 1927 All. 649, it was held that the ap- 
plicant should convince the Court that the order was a wrong one. 
In Harnam Das v. State of U.P., A.I.R. 1957 All. 538, the view was affirmed. 

11. Veerabrahmam v. State of A.P., ATR. 1959 A.P. 572, 


12, A.LR. 1925 All. 195. 
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for the sake of convenience. In Saigal v Emperor? the same High 
Court thought that it was manifestly most convenient if the 
Government Advocate began. When all facts are placed before 
the court, no question of onus arises. 


As the burden of proof is necessarily on the Government after 
the Constitution, the case for the Government should be first pre- 
sented. At the end, if necessary for the petitioner, the last word 
may be allowed to be said. Any procedural objection may thus 
be got over. 


3. EVIDENCE TO BE ADDUCED 


The notified publication is to be primarily admitted as evi- 
dence to establish the nature or tendency of it. On its own merits 
the order should be capable of justification. It is the general rule. 
No external evidence need be admitted if the nature or tendency is 
clear.5 If it is not clear external evidence may be admitted in 
support or rebuttal.' When a book was the subject of forfeiture, 
other volumes forming part of the series which are also notified to 
be forfeited !? or a preface separately published!* was admitted. 


The English judges had to mainly depend on the English 
translations for forming their opinions. "The official English trans- 
lation was characterised by the Lahore High Court in. Lajpat Rai v. 
Emperor? as "bald". As English has been the court language, and 
the judges who had ultimately to decide the question before the 
Constitution were not acquainted with the languages of India, 
extracts in English of the objectionable publication? and some- 
times the English translation of the whole book were admitted?! 


After the Constitution, most of the High Court judges hearing 
the application and at least one Supreme Court Judge, when an 
appealis taken to the Supreme Court may be expected to be familiar 
with the language of the objected book. "Therefore, the difficulties in 





13. A.LR. 1930 All. 401. 


14. Inve Amrita Bazar Patrika, A.I.R. 1920 Cal. 478. This was a case under the 
Press Act, 1910. 


15. Premi Khem Raj v. Chief Secretary, Jaipur Government, A.1.R. 1951 Raj. 113. 
16. Khalil Ahmad v. State, A.I.R. 1960 All. 715. 

17. Baijnath v. Emperor, A.I.R, 1925 All. 195. 

18. Harnamdas v. State of U.P., A.R. 1957 All. 538. 

19. A.LR. 1928 Lah. 245. 

20. Baijnath v. King Emperor, A.T.R. 1925 AIL 195. 

21. Saigal v. Emperor) A.I.R. 1930 All. 401. 
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regard to translation which arose before the Constitution are not 
likely to be there. Indeed when doubts have arisen, the judges looked 
into the original2? When the Supreme Court has to decide the 
question in appeal, it is desirable that the judge familiar with the 
language in which the publication is written, should participate in the 
hearing. If for any;rcason it is not possible for the judge to parti- 
cipate, the Chief Justice of India may invoke the power under Art. 
127 of the Constitution and request a High Court Judge familiar with 
the language of the publication to participate. 


When the hearing is on an application for setting aside the 
order of forfeiture in respect of a newspaper, ‘“‘any copy of such 
newspaper may be given in evidence in aid of the proof of the nature 
or tendency" of the representation contained in the newspaper for 
which the order is made.? Therefore, any copy of the newspaper, 
whether published before the one ordered to be forfeited or after it, 
may be admitted. Thus a very wide latitude is given. If it is 
open to both sides to adduce such evidence advantages and 
disadvantages will be equal. 


In deciding the case?! under the Press Act, 1910, Woodroffe 
J. held that the section applies only if there is any doubt as to the 
nature or tendency of the words used and if the articles stood alone. 
When there was no ambiguity as to the character, nature or tendency 
apparent on the face of the articles he said that the section did 
not apply. There seems to be no reason for so restricting a plain 
statutory provision. The object of enacting section 99-E of the 
Criminal Procedure Code is, as the corresponding section of the 
Press Act should have been, to make similar facts of a particular 
nature admissible, the admissibility of which is otherwise doubtful. 


The section says that other issues of the newspaper may be 
given in aid of the proof of the nature or tendency of articles for 
which a newspaper is proposed to be forfeited. There was a doubt 
as to whether the benefit of offering the other issues in evidence is 
equally available to the Government and the applicant. The 
Punjab Chief Court said? that expressions of loyalty used by the 
paper in other issues were not relevant. The Madras High Court 


22. Veerabrahmam v. State, A.T.R. 1959 A.P. 572, per Bhimashankaram, J. 
23. Section 99-E, of the Criminal Procedure Code. 

24. [n re Amirla Bazar Patrika, A.Y.R. 1920 Cal. 478. 

20. Ghulam Qadir Khan v. Emperor, 15 Cr.L.J. 493 (1914). 
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held?$ that issues of the same paper may be admitted to rebut the 
evidence offered by the Government with reference to same issues. 
The position seems to be this. If the Government did not offer 
evidence by reference to other issues the applicant cannot get such 
evidence admitted. But if the Government’s evidence contained 
in other issues of the newspaper is admitted the applicant is equally 
entitled. The probative value of evidence provided by other issues, 
in any case, is tenuous, 


4, POSITION OF HIGH COURTS 


An application for setting aside the order of forfeiture shall be 
presented to the High Court having jurisdiction." The Press 
Act, 1910, empowered the local Government to pass an order. 
When the Central Government operating as the local Government 
passed an order, the Calcutta High Court did not possess jurisdic- 
tion to set it aside.?? 


In the matter of setting aside the order two questions seem to 
arise. First, the order might not be in accordance with the require- 
ments of the statute under which it is passed. Secondly, in respect 
of the appreciation of the subject matter of publication, the Govern- 
ment might have misunderstood it. An order of the latter type 
according to the statute is “‘sttting aside the order." To distinguish 
between the two types vacating the order of the former types is 
called here, for the sake of clarity, quashing. 


(a) Quashing the order 


If the grounds of opinion of the Government in passing an order 
of forfeiture are not given whether or not there is any remedy tor the 
aggrieved party has been the question ever since the passing of the 
Press Act. The Calcutta High Court in deciding a case under the 
Press Act, 1910, said that there was no remedy for the applicant, 
even though the mandatory provision of stating the grounds was not 
complied with. In coming to the decision, the Calcutta High Court 
heavily relied on section 22 of the Press Act, which laid down that 
an order purporting to be passed under the act should be taken as 
conclusive evidence that a forfeiture has been made. It is said that 
section 22 was “an undemocratic and unequitable provision."'?? 
20. Besant v. Government of Madras, A.I.R. 1918 Mad. 1210. 

21. Sec. 99-B, Criminal Procedure Code. 
28. In re Abul Kalam Azad, 16 Cr.L.J. 698 (1915). 
29. A.T. Markose, Judicial Control of Administrative Action in India, 717(1956), 
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Even though a provision corresponding to section 22 of the 
Press Act, was not repeated under the Criminal Procedure Code 
when it was amended in 1922, the courts still adhered to the earlier 
interpretation. As the only ground on which a High Court could 
set aside the order of forfeiture was that the publication in question 
did not contain seditious or other material of the nature described 
in section 99-A of the Procedure Code, they said? that they could 
not give relief on the ground of a defective notification. 


Even after the Constitution where the citizen isentitled to the 
exercise of the freedom of expression, and the High Courts may 
grant extraordinary remedics, the High Courts of Allahabad,*! 
Rajasthan and Andhra Pradesh? held that there was no 
remedy for the reason the grounds of opinion were not 
stated by the Government. But the Calcutta High Court, 
adhering to its earlier view in In re Mahomed Ali, held” in 1955 
that the notification is to be ‘‘set aside.” The majority of the 
Supreme Court in Harnamdas v. Stale of U.P.’ reversing the 
Allahabad decision, upheld the Calcutta view. If for a ground not 
contained in the notification the courts upheld the order of the 
Government, it is for the reasons found by the Court, the majority 
said. The Court is not empowered to do it. On the other hand 
Das Gupta, J. dissenting said that if a notification is set aside for 
a defective content the grounds on which it may be set aside are 
being enlarged and the only ground on which it may be done is that 
the publication in respect of which the order is made does not con- 
tain seditious or other matter as was described. When it is said that 
the order is to be set aside, the position in contemplation of the 
majority was that the order should be quashed. The dissenting judge 
had in his mind that it should be set aside. Thus there is indeed 
no difference in the proposition sought to be laid down. 


(b) Setting aside the order 


The ground on which the order of forfeiture may be set aside 


30. Baijnath v. King Emperor, ^.I.R. 1925 All. 195. This was the view of all the 
High Courts before which the question arose. 


31. Harnamdas v. Slate of U.P., A.R. 1957 All. 538. 

32. Veerabrahmam v. state AIR 1959 A. P. 572 

33. I.L.R. 41 Cal. 466. 

34. Arun R. Ghose v. State of West Bengal, 59 C.W.N. 495 

35. Harnamdas v. State of U.P., A.I.R. 1901 S.C. 1662. Sarkar J. delivered the lead- 
ing judgment. With him Gajendragadkar, Wanchoo, Rajagopala Ayyangar 
JJ. agreed. 
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is that the publication notified did not contain seditious or other 

matter. Therefore the court is to be satisfied in regard to this mat- 

ter. On the question as to what facts should be disclosed, the fol- 

lowing observation made by Stephen J. is relevant. He said :36 
“I cannot say what facts should be stated. I do not think, for 
example, that it can be the case that the local Government 
should state to us all the information on which they have 
acted, for I cannot suppose that we are to revise their action 
as a whole. On the other hand we have, it appears, power 
to revise their action to some extent, and for this purpose some 
statement of fact seems essential.” 


(c) Finality of the High Court decision 

No order passed or action taken under section 99-A shall be ` 
called in question’? in any court otherwise than in accordance with 
the provisions of section 99-B laying down that Special Bench of 
the High Court may set aside the order of forfeiture. Thus an 
attempt to give finality to the decisions of the High Court was made. 
It is only a finality under the provisions of the Crimina] Procedure 
Code. If under a paramount law like the Constitution?8 or the 
Government of India Act,8® or under the law of prerogative enabl- 
ing the judicial Committee to grant special leave to appeal if appeal 
lies, even if statute of a subordinate legislature expressly denies the 
right of appeal,40 appeal could still be taken to a higher tribunal 
from the decision given by a special Bench under section 99.B of 
the Code of Criminal Procedure. Constitution being the para- 
mount law and the jurisdiction of the Supreme Court being derived 
from the Constitution unalterable except by an extraordi- 
nary procedure,*! the Supreme Court may entertain an appeal 
against the decision of the Special Bench under Article 132 with 
its own certificate, or under a certificate of the High Court that a 
constitutional question, like the one involving fundamental rights 
is wrongly decided, or under Article 136 by way of Special leave. 
Indeed this is how statutes passed by legislatures subject to a para- 
mount law are construed.42 The Judicial Committee entertained 


36. Roy, Law Relating to Press and Sedition, 196 (1915). This passage is not 
reported in the Calcutta Series of the Indian Law Reports. 

37. Section 99G. 

38. See Arts. 132, 135 and 136. 

39. See Sec. 205 of the Government of India Act, 1935. 

40. Emperor v. Vimalbai Deshpande A.LR. 1946 P.C. 123. 

4l. See Article 368, 

42. See Nadan v. The King, [1926] A.C. 482. 


90 LAW OF SEDITION IN INDIA 


an appeal by special leave against the order passed by the Special 
Bench in Annie Besant v. Advocate-General of. Madras,*3 when Press Act, 
1910, was in force. The position cannot be different thereafter 
when the provisions are substantially embodied in section 99 (A to 
G) of the Code of Criminal Procedure and the power of the Supreme 
Court to entertain appeals is in no way less than that of the Privy 
Council. The Supreme Court on a special leave application 
entertained an appeal against the order of the Allahabad High 
Court and recently decided it on merits.4* 





43. A.LR. 1919 P.C. 31. 
44. Harnamdas v. State of U.P. ,A.I.R. 1961 ALL. 1662. 


CHAPTER XI 
CONCLUSIONS 
(Chapters VIII to X) 


Section 99-A of the Criminal Procedure empowering the State 
Government to forfeit newspapers, books and documents for 
publishing matters described therein is constitutional. So are 
section 27-B of the Post Office Act, section 181-A of the Sea 
Customs Act, and section 3(1) of the Criminal Law Amend- 
ment Act. But in regard to section 3(2) of the Act, if the 
section is interpreted as empowering the governments to 
forfeit documents in the notified area during the period when 
notification under section 3(1) is in force, there can be no 
objection as to its constitutionality. 


The recommendation of the Press Laws Enquiry Committee 
to amend the Sea Customs Act and empower the Customs 
Authorities to detain in the course of import across customs 
border documents inciting the people to commit crime is 
worthy of consideration. 


The order passed under section 99-A of the Criminal Procedure 
Code or other enactment should also be reasonable in order to 
satisfy the constitutional requirements. 


Area of operation of the governmental order is co-extensive 
with the executive power of the Government passing the order. 


The governmental notification making the order of forfeiture 
should sufficiently describe the subject matter and disclose facts 
and the opinion of the Government. Otherwise the Govern- 
ment would run the risk of the notification being vacated. 


When a person moves the High Court for setting aside the 
order, the burden of proof to show that the publication in 
question is an objectionable one is on the Government. There- 
fore, before the High Court, at the hearing, they have the right 
to begin. If any possible advantage lies in saying the last 
word before the High Court, the applicant may be given a 
chance. 
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A distinction is to be made between vacating the order of for- 
feiture on the ground that the notification does not disclose 
grounds of opinion and setting aside the order of  forfeiture 
on the ground that the publication in question does not 
contain seditious or other objectionable matter. The former 
may be called ‘quashing’ and the latter setting aside. Only 
when the formal requirements in making the order are satisfied 
the question of setting aside arises. 


An order passed by the High Court on an application to set 
aside the order of forfeiture is final. It is final in the sense that 
there is no other remedy under the Criminal Procedure Code. 
But the constitutional remedies by way of appeal to the Supreme 
Court are not barred. 


